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Welcome to the Constitutional Law 

Debate Program 

 
All sophomore and junior NJ LEEP College Bound Program participants must join the NJ LEEP 

Constitutional Law Debate Program.  This yearlong program consists of three cycles of moot 

court oral argument (“debate”) competitions.  During these competitions, students present 

their positions on highly relevant and important constitutional law topics.  

 

While the debates are an exciting and fun part of the year, they also require a great deal of 

preparation.  Students must follow the guidelines given in this manual, and they must 

prepare and submit all materials on time.  

 

For each debate competition cycle, students must prepare both first and final drafts of a 

written legal brief; not including the caption, table of contents, issue statement, or 

conclusion pages, each brief must be approximately eight pages in length.  Additionally, 

students must draft and present an oral argument before a panel of judges on the day of 

each debate.  

 

Sophomore students must attend Debate Review classes twice per week.  There, they will 

elevate their case reading comprehension and legal writing skills.  Both sophomore and 

upperclass students must attend one two-hour Debate Introduction (“Debate Intro”) class 

per cycle, attend one Debate Coaching session per cycle, and engage in a minimum number 

of substantive meetings with their assigned mentors per cycle.  NJ LEEP likewise strongly 

suggests all sophomore and upperclass students to seek direction and support via attending 

Debate Review office hours.  The Legal Education team will hold office hours on a regular 

and ongoing basis.  

 

Good luck at the competitions, and may the best debater win!  

 

    Sincerely, 

    Ms. Travers &  Mr. Herford 
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       Constitutional Law Debate Rules 
 

  

Dress Code   

Students must dress in professional business attire for each debate.  Any student dressed 

inappropriately will lose debate competition points and, in some cases, may face 

disqualification from that day’s competition.  When deemed necessary, NJ LEEP staff may 

send students home to change into more professional attire.   

  

Lateness  

The first and second debates will begin at 6:00 p.m. at Seton Hall Law School.  Students 

must arrive at the law school no later than 4:00 p.m. on the dates of the first and second 

debate competitions.  NJ LEEP will deem any student who arrives after 4:00 p.m. late on 

those days.   

 

The Debater of the Year competition, also held at Seton Hall Law School, will begin at 10:00 

a.m.; students must arrive at the law school no later than 9:00 a.m. on that date.  

  

Materials Allowed at the Debates  

Students only may use one sheet of paper (front and back, size 12 font) or four 3” x 5” 

notecards (front and back) in the debate room.   

  

Meeting with Coaches and Mentors   

Each cycle, debaters’ total competition scores incorporate their preparation point (“prep 

point”) scores.  Only students who 1) meet with their mentor at least twice each debate 

cycle and 2) attend Debate Coaching at least once each debate cycle, among other 

requirements, will qualify to receive all points for preparation. 

 

To receive prep point credit(s) for meeting with mentors, students must submit a signed 

“mentor receipt” to NJ LEEP staff.  By the deadline given for each cycle, students must send 

mentor receipts to the Legal Education Coordinator at zherford@njleep.org and cc their 

mentor(s).   

 

If a mentor is unable to meet with a student during a debate cycle, the student must notify 

the Legal Education Coordinator no later than five business days before the debate 

competition.  When a student properly notifies the Legal Education Coordinator that a 

mailto:zherford@njleep.org
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mentor is unavailable to meet, the Coordinator will make alternative arrangements to 

ensure that the student remains eligible to obtain the mentor receipt prep point(s).    

 

Preparation & Prep Points 

Students must prepare and submit all materials on time.  Students lose points from 
their total debate scores for materials that they submit late.   

 

To receive prep points for assignments, students must turn in a fully complete 
submission by the due date.  (Note: Legal briefs only are complete when students 
make substantive references to at least three cases and include an argument section.)   
Students who fail to timely and/or fully complete an assignment will not receive the 
corresponding prep point(s).  

 

The following list is a summary of assignments due each debate cycle:  

 

 First draft of brief 

 Final draft of brief 

 Mentor meetings (minimum of two) 

 Debate Coaching attendance  
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Key Steps to General Debate Preparation 

 

I. Examine the facts carefully.  The critical first step is to discover the facts of the case.  

Read your fact pattern closely, and think about the answers to the questions posed 

below:   

• What happened in this case?   

• Who did what to whom?   

• What is each party claiming and what does each party want?  What is my 

client’s position?   

• Which constitutional provisions (sections) come into play?   

• Which facts might be most relevant to my argument in light of these 

provisions? 

  

II. Read the “pointers” section.  The pointers section – located after the facts and before 

the attached cases – introduces the constitutional issue and outlines the legal test(s) 

you should employ in your analysis.  There also is a pointers section at the start of each 

case, which may help you know how to identify the most relevant information as you 

read the attached case.  When reading the pointers sections, consider the following:  

  

• What is the main idea of the pointers section?   

• What major principle of constitutional law does the pointers section 

explain?   

• What is the legal test that the pointers section outlines, which I should 

consider applying to the case?  

   

III. Read and “brief” the attached cases.  The language of the cases sometimes is difficult 

to follow, but you definitely can find the information you need in the courts’ opinions.  

For each of the attached cases, you may find it helpful to complete the case briefs 

included in each debate cycle. (Students additionally may choose to “book brief” their 

cases via the ‘highlighter method’ shown in Debate Review class.)  

 

Moreover, you will complete additional questions about the cases in Debate Intro and 

Debate Review class.     

   

IV. What was the rule (“legal standard”): What legal test did the court use to analyze the 

facts and then arrive at its ultimate decision?  

The rule is the single most important piece of information you must glean from the 

attached cases.  It is the analysis or test the court applies in order to decide whether 

to rule for the Petitioner or the Respondent.  The rule also is the measure that your 
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judge will use to determine whether your or your opponent’s client(s) should win.  Both 

the pointers section and the cases provided will include descriptions of the rule.     

  

Everyone uses standards (rules) to make evaluations.  For example, suppose that your 

teacher has the following standard or rule for when to give a final grade of “A” to 

students: Only when the student has done all the homework, has scored over 95 or 

better on all the tests, and has not missed any classes will the teacher give that student 

an “A.”  If a student scored 90 points on one of the tests, then that student does not 

meet the standard and will not get an “A” in your teacher’s class.   

  

Example: “The rule is that the city may enforce a law interfering with the free exercise 

of religion if, and only if, the law is necessary to meet a compelling state interest.”  The 

court would evaluate the statue according the rule by asking (1) whether the law 

promotes a compelling state interest and (2) whether the law is necessary to meet that 

interest.  Based on the answers to these questions, the court would decide whether the 
statue is constitutional.  

  

V. Apply the rule (“legal standard”).  Break down the rule to its elements (parts), and 

apply the facts of your particular case to each part.  Breaking down the rule is easy to 

do.  In the earlier example about the grading policy of the teacher, you will find three 

elements: (1) Completing all of the homework, (2) scoring 95 or better on all the tests, 

and (3) not missing any classes.  Legal rules break down in the same way.  

 

Your judge will base the ultimate decision on the rule that you present; therefore, you 

must demonstrate how your case turns out under that rule.  You must apply the facts 

of your case to each element to accomplish this task.  In the course of applying the 

facts of your case, you must show that those facts either meet or fail to meet the rule.    

  

To show that a student deserves an “A” in the class, for example, you should illustrate 

to the court how the student did all the homework, scored 95 or better on all the 

tests, AND attended every class.  According to the rule, the student should get an “A” 

in instances such as these ones.   To show that a student does not deserve an “A,” you 

should discuss how the student did not do ALL of the homework, did not score above 

95 on ALL the tests, OR how the student missed one or more classes.  According to the 

rule, the student cannot get an “A” when any of these circumstances arise.   You 

always should ask yourself the following questions:   

  

• What rule (standard) did the court enunciate (state) in the attached case?   

• What are the elements (different parts) of the rule?   

• Do you want the facts of your case to pass or to fail the rule?   
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• Do the facts of your case meet or fail to meet each element of the rule?  

• How should the judge apply the standard to your case?   

  

VI.   Holding: How did the court decide?  

 

Example: “The court ruled for the plaintiffs.  Finding that the law violated the plaintiffs’        

 rights, the court held that the city cannot enforce the law.”   

  

• Which way did the court decide in the first attached case?   

• Did the court rule for the plaintiff or the defendant?   

 

Most importantly, you should meet with your mentor(s). Mentors are there to help you 

succeed! 
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Debate Guidelines 
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Oral Argument Guidelines 

 

During all debate competitions, participants will enter their rooms in pairs unless otherwise 

instructed.  Each pair will consist of one Petitioner and one Respondent.  During the first two 

competitions, the debates will continue as follows.  The Petitioner will present his or her 

argument first, during which time he or she has five minutes to speak uninterrupted in front 

of the judges.  Following the close of his or her speech, judges will question the Petitioner for 

an additional five minutes.  The Petitioner then will sit, while the Respondent stands in front 

of the judges and follows the same procedure.  For the Debater of the Year competition, NJ 

LEEP staff will communicate any changes to this process to students in advance of the event.  
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Formulating and Organizing the Oral 

Argument Presentation 

 

 

A debate on First Amendment free speech rights is the basis for the below examples.  

   

1. “May it please the Court.”  This line is a traditional opening in moot court competitions 

to which you should plan to adhere.   

 

2. State your name AND which party you represent.   

  “Your Honor, my name is John Legend. I represent Vibe newspaper.”  

   

3. Quickly and succinctly state the legal issue in a way that is compelling and persuasive 

for your case.  

“The issue is whether an injunction barring ‘Vibe’ from publishing a story in this 

evening’s paper would ultimately violate the First Amendment.” 

 

 OR  

 

“The issue is whether ‘Vibe’ has the authority under the First Amendment to publish an 

article that may prevent criminal defendants from obtaining a fair trial.”  

 

4.  State the result that you desire.  

“The Constitution clearly prohibits such a prior restraint, and we, therefore, ask the 

Court to deny the injunction.”  

  

5. Briefly state the facts [time permitting].  Tell the judge just enough to know the story. 

You do not need to give every single fact, but you need to give the judge the basic 

picture, along with the facts that are particularly relevant to the legal rule and your 

accompanying analysis.   

 

“This morning, several boys shot McCroy Booker.  Public interest in the story is very 

high.  This afternoon, the police took three boys into custody after the shooting.   A 

police officer called one of Vibe’s reporters, Tameka Harris, and informed her that one 
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of the boys had confessed.  Vibe is ready to publish a story about that reported 

confession.”  

  

  

6. Restate the result you desire (if you choose to include the facts).  Earlier, you quickly 

told the judge about your argument.  Now, restate the result that you desire if you 

previously discussed the facts of your case.  [What is it that you want and what is the 

claim that you are making on behalf of your clients?  What is the injury that has 

occurred?]  

 

“We again ask that the Court deny the injunction because prior restraint of information 

significant to the Allendale community would violate the First Amendment.”  

  

7. Discuss a roadmap of your argument.  Give your judges an idea of what arguments you 

will be making in light of the “rule” (also called the “legal standard”).   

 

“My argument that prior restraint would be a violation of the First Amendment has 

three parts.  First, the article’s publication would not contribute to the bias of the 

potential jurors.  Second, the article’s publication remains completely unrelated to any 

national security issues.  Third, public policy concerns dictate that the Court should find 

in my client’s favor.”  

 

8. Apply the rule to the facts of your case.  Apply the legal test as the court(s) stated it in 

the attached cases to the facts of your case.  Be sure to make comparisons and/or 

distinctions to the facts of the cases you are referencing.   

 

“First, Vibe’s article remains completely unrelated to any bias of potential jurors 

because its diction does not incite any “clear and present” danger.  In Parker, the Court  

invalidated a contempt finding against an officer who had discussed a pending grand 

jury investigation with the press.  The Supreme Court held that the lower court’s finding 

of clear and present danger was unfounded; clear and present danger requires an 

imminent violation of Sixth Amendment rights.  As in Parker, we have, in this case, no 

clear and present danger to the fair administration of justice because - as I explained 
earlier - the criminal trial court can prevent imminent concerns and safeguard the boys’ 

Sixth Amendment right to a fair trial without this court’s infringing on Vibe’s First 

Amendment rights.  Therefore, it is not necessary to issue an injunction in order to 

prevent a clear and present danger to the integrity of the judicial process.”    
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9. Provide Public Policy Arguments.  You should now give public policy arguments.  Public 

policy arguments are discussed in more detail in the following section, which outlines 

the requirements for written briefs.  
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Written Brief Guidelines 

  
Each debate cycle, students must present an oral argument to a panel of judges, and 

students must submit a written legal brief.  In legal appellate arguments, written briefs are 

as important as oral arguments in determining case outcomes.   

You must type the written brief that you submit to the NJ LEEP staff debate coordinator on 

a separate document.  BRIEFS MAY NOT BE SUBMITTED USING GOOGLE DOCS.  Please 

submit a “.pdf” version of your brief whenever possible.  

Before typing up your brief in the correct format, be sure to complete a brief outline to 

guide your work.  Use the pointers from the Saturday Writing Class to refine and strengthen 

your writing.   

Students may receive assistance from mentors and debate coaches in writing briefs.  You 

may rely only on the materials in your debate packet and those distributed to you via the 

NJ LEEP legal education staff.  Each time you refer to a case, you must underline the name 

of the case.  Starting with Cycle Two, you also must include appropriate case and source 

citations in your briefs.  

  

NJ LEEP will score your brief based on both its form and substance.  Overall neatness, 

accuracy, and proper spelling and grammar will be taken into account.  Substantive 

elements include your organization, thesis development, evidence, and analysis.  See the 

Debate Brief Rubric included in this manual for more information.   

   

ALL DEBATE BRIEFS MUST HAVE AN ARGUMENT SECTION BETWEEN SIX (MINIMUM) TO 

TEN (MAXIMUM) PAGES TYPED, BE DOUBLE-SPACED, AND CONTAIN ALL OF THE 

COMPONENTS DESCRIBED IN THE FOLLOWING PAGES.  THE TABLE OF CONTENTS, 

CAPTION, ISSUE STATEMENT, and CONCLUSION DO NOT COUNT TOWARD THE PAGE LIMIT. 

  

BRIEFS ARE ONE OF THE MOST IMPORTANT PARTS OF YOUR PARTICIPATION IN THE 

DEBATE PROGRAM!   

 

In your argument, you should cite every case listed in the debate materials.  Each section of 

the argument will use a separate CREAC (Conclusion, Rule, Evidence, Application, 

Conclusion) to demonstrate a point.  When you begin your argument on an issue, generally 

follow the same CREAC structure: 1) Start with your conclusion on the issue, 2) state and 

explain the rule(s), 3) give favorable examples of how courts applied the rule in other cases, 
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and 4) apply those rules to our facts.  Finally, restate your conclusion.  If you have four point 

headings in your argument section, you will have four separate CREACs layouts.   
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Caption (Cover Page) & Table of Contents 

 

 
A brief (or anything else that you file with a court) starts with a “caption” – a specifically 

formatted first page that includes information such as the court name, name of the case, 

judge name, attorney names, etc.  In practice, the first time you prepare a document for a 

case you probably will grab a caption from another case and change the information; for 

every document in that case thereafter, you will probably just copy and paste that caption 

into each document.  For our assignments, NJ LEEP will make the caption available for you 

to copy.  See the next two pages for an example of what an ideal caption and table of 

contents look like. 

 

Be sure to edit the caption with the appropriate information, including your name, 

whether you are a Petitioner or Respondent, and the Court in front of which you are 

arguing/ from which you are appealing.  

  
The table of contents shows the format that should be the second page of your written 

brief (the first page is the cover page).  The table also outlines the structure of your written 

brief.   
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No. 15-187   

  

[Party 1],   

Petitioner,   

v.  

[Party 2],   

Respondent.  

———————  

On Writ of Certiorari to   

[Name of Lower Court]  

———————  

BRIEF FOR THE [PETITIONER/RESPONDENT]   

———————  

STUDENT NAME  

  Counsel of Record  

New Jersey Law &  

Education Empowerment Project  

570 Broad St., Ste. 700  

Newark, NJ 07102  

973-297-1555  

    

                   

               Counsel for [Petitioner/ Respondent]   
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Debate Legal Brief: Performance Task Writing Rubric 
 4  

Above Standards 
3  

 Meets Standards 
2  

Approaching Standards 

1  
 Below Standards 

O
rg

a
n

iz
a

ti
o

n
  Demonstrates purposeful 

coherence, clarity, and 
cohesion throughout legal 
brief.  

 Includes a statement of the 
issue, legal standard, facts, 
conclusion and a logical, 
well executed progression 
of ideas in the argument, 
making it easy to follow the 
writer’s progression of 
ideas.  

 Demonstrates a great deal 
of coherence, clarity, and 
cohesion throughout legal 
brief. 

 Includes a statement of the 
issue, legal standard, facts, 
conclusion and a logical 
progression of ideas in the 
argument, making it fairly 
easy to follow the writer’s 
progression of ideas. 

 Demonstrates some 
coherence, clarity and/or 
cohesion throughout legal 
brief.  

 Includes a statement of the 
issue and/or legal 
standard, facts, conclusion, 
and logically grouped ideas 
in the argument, making 
the writer’s progression of 
ideas usually discernible 
but not obvious.  

 Demonstrates a limited or 
lack of coherence, clarity 
and cohesion, making the 
writer’s progression of 
ideas in the argument 
somewhat unclear. 

 Brief may be missing a 
statement of the issue, legal 
standard, facts, or 
conclusion.   

T
h

e
si

s 
 &

 
Id

e
a

 
D

e
v

e
lo

p
m

e
n

t  The summary of the 
argument is well-
developed by answering 
the legal question, is 
narrow and manageable, 
stays on topic and makes 
concrete points that can be 
defended.  

 Development is 
consistently appropriate to 
the task and purpose.  

 The summary of the 
argument defines the topic, 
answers the legal question 
and generally stays on 
topic. The topic is fairly 
broad and the argument 
needs to better address the 
legal issue and standard.    

 Development is largely 
appropriate to the task. 

  The summary of the 
argument contains a 
limited or underdeveloped 
thesis. The writer deals 
with the legal question in a 
general manner and does 
not address all aspects of 
the issue and/or standard 
of review in question.  

 There is no thesis or the 
summary of the argument 
does not address the legal 
question (issue) or the 
standard of review to be 
used.  

 Development is limited in 
its appropriateness to the 
task, and purpose.  

E
v

id
e

n
ce

 

 Cites convincing textual 
evidence to support the 
arguments, showing full 
comprehension of complex 
ideas expressed in the 
texts.  

 Examples are fully 
explained and body 
paragraphs include 
elaboration upon text 
based details.  

 Cites textual evidence to 
support the argument, 
showing extensive 
comprehension of ideas 
expressed in the texts. 

 Examples are somewhat 
explained or body 
paragraphs include brief 
elaboration upon text 
based details.  

 Cites some textual evidence 
which show limited 
comprehension of ideas 
expressed in the texts. 

 Examples are not fully 
explained or body 
paragraphs do not include 
elaboration, or elaboration 
is irrelevant or inaccurate.  

 Text-based details are 
irrelevant or inaccurate 
with regard to the 
arguments made. 

 Examples given are not 
explained OR elaboration 
provided is completely 
inaccurate or irrelevant.  

A
n

a
ly

si
s 

 Demonstrates ability to 
effectively use and 
distinguish cases. 

 Logically and persuasively 
presents arguments to 
achieve a favorable 
outcome. 

 Effectively anticipates and 
addresses opposing side’s 
arguments.  

 Includes well-developed 
public policy argument to 
support legal analysis. 

 Demonstrates ability to use 
and distinguish cases.  

 Presents logical arguments 
to achieve a favorable 
outcome. 

 Anticipates and addresses 
opposing side’s arguments.  

 Includes public policy 
argument to support legal 
analysis. 

 

 Demonstrates some ability 
to use and distinguish 
cases  

 Somewhat persuasively 
presents arguments to 
achieve a favorable 
outcome. 

  Anticipates and somewhat 
addresses opposing side’s 
arguments.  

 Attempts to include public 
policy argument to support 
legal analysis. 

  Does not demonstrate 
ability to effectively use 
and distinguish cases  

 Arguments presented 
would not achieve a 
favorable outcome. 

 Does not address counter-
arguments.  

 Does not include public 
policy argument to support 
legal analysis. 

L
a

n
g

u
a

g
e

  &
 

M
e

ch
a

n
ic

s 

 Establishes and maintains 
an effective style while 
attending to the norms and 
conventions of the 
discipline.  

 Uses precise language 
consistently, including 
descriptive and transitional 
words, and domain-specific 
vocabulary. 

 Demonstrates command of 
the conventions of 
standard English 
consistent with effectively 
edited writing.  

 Though there may be few 
minor errors in grammar 
and usage, meaning is clear 
throughout.  

 Establishes and maintains 
an effective style, while, for 
the most part, attending to 
the norms and conventions 
of the discipline.  

 Uses mostly precise 
language, including some 
descriptive and transitional 
words and domain-specific 
vocabulary.  

 Demonstrates command of 
the conventions of 
standard English 
consistent with edited 
writing.  

 There may be a few 
distracting errors in 
grammar and usage, but 
meaning is clear.  

 Establishes and maintains 
a mostly effective style 
while attending to the 
norms and conventions of 
the discipline.  

 Uses some precise 
language, including 
descriptive and/or 
transitional words, and 
domain-specific 
vocabulary. 

 Demonstrates inconsistent 
command of the 
conventions of standard 
English.  

 There are a few patterns of 
errors in grammar and   
usage that may 
occasionally impede 
understanding.  

 Brief has a style that has 
limited effectiveness, with 
limited to no awareness of 
the norms of the discipline 

 Includes little to no precise 
language and very limited 
use of descriptive and/or 
transitional words, and 
domain-specific 
vocabulary.  

 Demonstrates little to no 
command of the 
conventions of standard 
English.  

 There are multiple errors 
in grammar and usage 
demonstrating minimal 
control over language.  

 Errors often impede 
understanding.  
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2019-2020 Constitutional Law Debate 

Timeline 

 
DEBATE CYCLE ONE – Equal Protection: Affirmative Action  

Deadline / Assignment Date Due 

Debate Intro September 23th & 24th (Sophomores) 

September 25th & 26th (Juniors) 

First Draft of Written Brief Due October 20th 

Final Draft of Written Brief Due November 10th 

First Debate Competition  November 22nd 

 

DEBATE CYCLE TWO – Second Amendment: The Right to Bear Arms 

Deadline / Assignment Date Due 

Debate Intro December 2nd & 3rd (Sophomores) 

December 4th & 5th (Upperclass) 

First Draft of Written Brief Due January 12th 

Final Draft of Written Brief Due February 2nd 

Second Debate Competition February 13th 

 

DEBATE CYCLE THREE –  Drone Strikes and Due Process 

Deadline / Assignment Date Due 

Debate Intro February 24th & 25th (Sophomores) 

February 26th & 27th (Upperclass) 

 First Draft of Written Brief Due March 22nd 

Final Draft of Written Brief Due April 14th 

Debater of the Year Competition April 25th 
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Equal Protection: Affirmative Action  

Introduction 

U.S. programs that take into account race, sex, and/or national origin for the purpose of 

remedying and preventing discrimination are considered affirmative action.  Affirmative action 

policies initially focused on improving opportunities for racial minorities in employment and 

education.  Under the landmark Civil Rights Act of 1964 and subsequent judicial decisions, the 

government requires certain educational institutions that receive federal and state funds to develop 

affirmative action programs.  Affirmative action has been criticized as reverse discrimination, 

usually against white males, and a violation of the Equal Protection Clause of the Fourteenth 

Amendment. 

 

 

 

 

Plaintiffs may bring Equal Protection Clause violation claims when a law or program 

provides either a burden or a benefit to a certain group of individuals.  Affirmative action programs 

provide a benefit to minorities and were enacted to reverse the negative effects of discrimination 

on certain racial and ethnic groups throughout American history.  Due to the fact that many 

educational and occupational opportunities were available only to whites in the past, there exists 

an economic opportunity and educational achievement gap between whites and minorities today. 

This means that even when opportunities were “officially” opened to minorities, they often found 

themselves unable to compete. 

Some have begun to argue that, because affirmative action programs deny whites certain 

opportunities, whites should be considered a “suspect” class, and courts should examine such laws 

just as closely as they would consider those laws denying opportunities to racial minorities – using 

strict scrutiny.  

In June 2013, the Supreme Court ruled in Fisher v. University of Texas that courts must 

take a skeptical look at affirmative action programs at public colleges and universities.  This case 

centers on the questions of whether and how race may be used in college admissions 

decisions.  Abigail Fisher, who is white, accused the University of Texas of illegally discriminating 

against her because she was part of a pool of applicants who were evaluated using criteria that 

gave extra consideration to black and Hispanic applicants.  Ms. Fisher’s attorneys argued that the 

University of Texas violated the limits on race-conscious admissions policies.  Those limits were 

set forth by the Supreme Court when it last considered them in 2003.  While the Court avoided 

giving a direct answer about the constitutionality of the University of Texas’ affirmative action 

program in its 2013 decision, this opinion has set off subsequent challenges to race-conscious 

admissions policies at other institutions of higher learning.  

No State shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.           Amendment XIV, Section 1, U.S. Constitution 
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Our Case 

As you probably know, the state of Texabama (one of the 50 states) always has been 

regarded as the heart of the South, especially in terms of race relations.  Until the late 1950s, the 

state’s public schools were officially segregated, zoning laws effectively created “African-

American” and “white” residential areas in most cities, poll taxes and so-called literacy tests kept 

most black residents from voting, and no minority had ever held any significant or appointed 

position in state government.  

One of the strongholds of discrimination was the federally funded State University of 

Texabama (“SUT”).  Its “whites only” admission policy was not repealed until 1959.  The policy 

was replaced the following year by a “personal reference” admissions policy, which remains in 

effect today.  This policy requires applicants to include, with their applications, a personal 

recommendation from either a SUT alumnus or high-ranking state official.  Absent such a 

recommendation, applicants are denied admission to SUT. 

In the years since the repeal of the “whites-only” policy, very few minorities have applied, 

and even fewer have been admitted, to SUT.  By 1996, for example, minorities comprised only 

three percent of all enrolled students at SUT, despite the fact that the state’s population was 35 

percent minority.  

In 1997, the SUT administration decided that it had to do something to attract minority 

students to the university.  The school implemented the Diversity Commitment Program (DCP) to 

assist racial minorities, such as African Americans and Latinos who traditionally have born the 

brunt of discrimination, to gain admission to the state university.  The university’s official 

application pamphlet states that “the university is committed to redressing the negative effects of 

past racial discrimination.”  It also states that DCP’s goal is to “adopt a holistic approach to 

admitting students of diverse backgrounds to the university to create the most productive learning 

environment possible through diversity of opinion in the classroom.”  Under DCP, the applications 

of all students are reviewed as part of the same process as the general admissions pool.  The 

university evaluates the overall individual contribution of each candidate and uses identification 

as a racial minority in one’s application as a “plus factor.”  While there is not a set number of 

admitted minority applicants, university administrators aim to have minority students represent at 

least 10 percent of each incoming class.     

A 1999 study published by two SUT faculty members explained that the low number of 

minority students at the university was correlated with the personal reference requirement.  The 

professors suggest that historical discrimination in Texabama has kept families of racial minorities 

from attaining high levels of education, which, in turn, has resulted in a lack of access to SUT 

alumni and high-ranking state officials.  As a result of the study, the university waived the personal 

reference requirement for minority applicants starting in the year 2000.  
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Because of the DCP’s implementation over the past decade, SUT successfully has 

increased racial diversity in its student body.  In 2013, SUT’s student body is 14 percent minority, 

up from six percent in 2000.  The 2013 SUT student body composition is as follows: 

State University of Texabama Student Body Profile 

Caucasian 86% 

African American 4% 

Asian American 7% 

Latino 3% 

Resident of Texabama 81% 

Out of State Resident 19% 

 

Aiden Smith and Justin Kieber are best friends and seniors at Texabama Preparatory, a prestigious 

private high school in Clint (an urban area in Texabama).  The boys hope to attend college together. 

Both have applied to SUT, their top choice university. 

Aiden, an African American student, applied to SUT through its Diversity Commitment 

Program.  Aiden has a B+ average and is active in his school’s theater program and student 

government.  His combined SAT score is 1950.  Aiden’s parents are both SUT alumni, and his 

father is a high-ranking city government official.  Aiden obtained admission into SUT.  

Justin is a Caucasian student with an A- average and a 2000 combined SAT score.  He is a 

talented musician and very involved in his school’s performing arts program.  Justin is on a full 

financial need-based scholarship at Texabama Preparatory and grew up speaking Italian instead of 

English at home.  He is a first generation American and the first person in his immigrant family to 

apply to college.  Justin was unable to obtain a personal recommendation from either a SUT 

alumnus or high-ranking state official.  He was denied admission to the university.  

While Justin feels that Aiden is qualified to attend SUT, Justin is angry because he thinks 

that the university would have admitted him as well, if he were a member of a racial minority and 

thus had the reference requirement waived.  Alleging that the DCP is a suspect racial classification 

that denies him equal protection under the law, Justin sued SUT for violating his rights under the 

Equal Protection Clause of the Fourteenth Amendment.  Petitioners in the case of Kieber v. State 

University of Texabama will argue that Justin Kieber’s rights have been violated.  Respondents, 

who are the attorneys for State University of Texabama, will argue that his rights have not been 

violated and that SUT’s DCP program does not violate the Equal Protection Clause of the 

Fourteenth Amendment.   
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Pointers for the Affirmative Action Debate 

Equal Protection Clause  

 The Equal Protection Clause of the Fourteenth Amendment provides that "No State shall 

… deny to any person within its jurisdiction the equal protection of the laws."  This quote means 

that states must apply their laws equally to all U.S. citizens; states cannot unjustly favor or 

discriminate against any individuals because of their membership in protected groups. 

 The Equal Protection Clause restricts states’ abilities to enact laws or create programs that 

separate people into classes.  Over time, the courts have decided that certain classifications are 

acceptable while others are not.  Unacceptable classifications violate the Equal Protection Clause 

and, therefore, are unconstitutional.  

Suspect versus Non-Suspect Classes 

 The court distinguishes between acceptable and unacceptable designations by determining 

whether the division(s) in question creates a “suspect class.”  Treating people differently on the 

basis of certain characteristics (for example, race) is suspect (suspicious).  A suspect class includes 

a distinction made between individuals on the basis of race, national origin, alienage, or religious 

affiliation.  The Supreme Court will more closely examine those instances where a policy treats 

people differently because of these characteristics and is probably based on prejudice and 

stereotyping.  Suspect classifications oftentimes are not acceptable and thus probably are an 

unconstitutional violation of the Equal Protection Clause.   For example, courts have struck down 

many laws and programs because those laws and programs have denied racial minorities 

occupational and educational opportunities.  

Non-suspect classifications, such as state residency or minor status (individuals under the 

age of 21), are probably acceptable.   

 

 

 

 

 

  

 

 

Example of a Suspect Class as Compared to a Non-Suspect Class: 

A state may prohibit individuals under the age of 21 from drinking alcoholic 

beverages, even though this prohibition “discriminates” against the class of 

individuals under 21; this law creates a non-suspect class.  On the other hand, 

certain classifications clearly are not acceptable; they violate the Equal 

Protection Clause.  For instance, a state may not prohibit Latinos from drinking 

alcoholic beverages, because this law would discriminate against the class of 

people who are Latinos.  In this case, people who are Latinos constitute a 

suspect class.  

 



28 
 

Equal Protection Analysis: Strict Scrutiny versus Rational Basis Test 

 

Before actually deciding a case regarding Equal Protection Clause violations, the Court 

must determine which standard of review will apply.  The standard of review is the legal test that 

the Court applies to decide if a law or program is constitutional.  In Equal Protection cases, the 

standard of review refers to how closely the Court will examine a law or program when 

determining that law or program’s constitutionality.  The question and challenge for the Court has 

been how to respond to other groups who claim to be treated differently under the law.  Usually, 

the Court will apply an easy and very forgiving standard called rational basis review.  However, 

in some special cases, the Court will apply a very strict standard when it decides the 

constitutionality of laws or programs. This standard of review is called strict scrutiny.  When the 

Court uses a stricter standard, the State must prove more to justify the discriminatory language or 

effects of the law or program.  

Strict scrutiny is the test used in cases that involve a "suspect classification,” such as race. 

The Court uses a stricter standard here because the 14th Amendment originally was adopted to 

eliminate laws that discriminated on the basis of race.  In these cases, the Court will insist that, to 

be upheld, the law must go beyond serving a legitimate government purpose.  Instead, the interest 

or purpose of the policy must be extremely important, rather than simply reasonable. This type of 

purpose is known as a "compelling state interest."   

If there is a compelling state interest, the Supreme Court then will determine whether the 

law or program is narrowly tailored.  “Narrowly tailored” means that the policy does not do more 

than necessary to achieve its stated purpose.  In other words, the Court will look to see if there is 

a close fit between the means (the classification procedure the law or program uses to achieve its 

goal) and the ends (the goal) of the policy.  It cannot be “loose-fitting.”  If the law or program is 

over-inclusive (benefits or burdens more people than necessary) or under-inclusive (benefits or 

burdens fewer people than necessary), it likely will be struck down under strict scrutiny because it 

is loose-fitting.  The Court will ask if this is the "only way" to achieve the purpose of the law or 

program.  If there is any other way to achieve the compelling state interest without discriminating 

against a certain group of people, the policy will be struck down.  In affirmative action cases, the 

Court will look to see if there are race-neutral alternatives to achieving the program’s purpose.  For 

a law or program to be considered narrowly tailored, it must be shown that there is no race-neutral 

alternative way of achieving the result the law or program aims to attain.  

Rational basis is the test used in cases that do not involve a "suspect classification."  The 

Court usually takes this less strict position because judges are not policymakers. It is not the 

Court’s job to decide which laws the public needs; therefore, the justices tend to use an easy 

standard because they trust that the legislature knows best.  Under rational basis, the Supreme 

Court first will determine if the policy has a "reasonable purpose" for being enacted by the 

legislature.  The purpose need not be extremely important and can be something as simple as 
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administrative convenience.  If there is a reasonable purpose, the Supreme Court then will 

determine if the policy is "reasonably related" to attaining the identified legitimate purpose.  If the 

answer is yes, the Supreme Court will not go any further, and the policy will be upheld.  

With some groups, a middle standard known as intermediate scrutiny has been carved 

out.  This standard is used in instances where a group has not risen to the level of being included 

as a suspect classification, but, nevertheless, the Court believes that it should look at the law or 

program in a more stringent way than it would under the rational basis test.  Gender is an example 

of a quasi-suspect classification which would receive intermediate scrutiny. Classifying on the 

basis of gender is suspicious, but the Court has found that this is not as dangerous as classifying 

by race.   

The court has thus settled on three different standards of review in Equal Protection cases. 

The minimum standard is called the rational basis test. The middle standard is called intermediate 

scrutiny, and the maximum, hardest standard that the Court uses is called strict scrutiny.  

Remember, the stricter the standard used by the Court, the more the State has to prove to justify 

the discriminatory language or effects of the law.  

 

 

 

 

 

 Rational Basis Intermediate Scrutiny Strict Scrutiny 

 

 

Ends 
(The Goal) 

Legitimate Purpose 

 
Ex. Administrative 

convenience 

Important Purpose 

 
Ex.  Preventing teen pregnancy, 

traffic safety, gender; (maybe 

LGBT rights) 

Compelling Purpose 

(extremely important purpose) 
 

Ex: Remedying past discrimination, 

achieving diversity in Higher Ed 

(Parents Involved and Grutter) 

 

 

Means 
(how you achieve the 

goal) 

Rationally Related Substantially Related 

 

Narrowly tailored to that purpose; 

 

- Should not be over or under 

inclusive 

- Are there race-neutral alternatives 
that would satisfy the goal? 

 

 

Classification 

Non-suspect 

 

Ex: Individuals under 

the age of 21 

Quasi-suspect 

 

Ex: Gender, legitimacy (whether 

your parents were married when 

you were born) 

Suspect 

 

Ex: Race, ethnicity, alienage 

 

Equal Protection: Standard of Review Reference Chart and Diagram 
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1. What type of classification (suspect versus non-suspect) does SUT use in its DCP 

program?  

2. Based on the classification, which level of scrutiny is appropriate? 

3. What is the governmental interest(s) which SUT’s DCP program is attempting to 

achieve? What is the purpose(s) of the program? 

4. How does the DCP program seek to achieve its stated ends (goals)? 

5. Are the means narrowly tailored according to the case law? 

- Is this program necessary in order to achieve the end? 

- Are there race-neutral alternative approaches that could achieve the same purpose? 

- Is the program over or under-inclusive? Does the program remedy just the problem it 

intends to, or does it have a broader impact? Are there unintended beneficiaries? 

Losers? 

6. What policy arguments can you make for and against affirmative action? 

- Which policy argument is more helpful for your client?   

 

 

1. Is there a reasonable purpose 

for this program or law? 

2. Is the discriminatory category 

reasonably related to achieving 

the purpose of the policy? 

1. Is there a compelling state 

interest for this program or law? 

2. Is the program or law narrowly 

tailored? (Is the discriminatory 

action the only way to attain that 

purpose?) 

Does this law or program 

include a suspect classification? 

 NO YES 

Issues to Consider in your Analysis of Our Case:  
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Special Note on Construction Industry Vocabulary 

The first two attached cases deal with affirmative action programs in the construction industry.  

However, you should still apply them to the SUT program.  You still can use the Court’s analysis 

in these cases in your argument.  Indeed, the Court uses the same analysis in dealing with the 

treatment of various racial cohorts in affirmative action programs regardless of whether that 

analysis is in the context of the construction or higher education industries.  There are a few 

vocabulary words of which you should be aware.  Prime contractors are construction companies 

that bid for business.  To bid is to state how much you would charge to complete a project.  Usually, 

the customer, such as a city government, awards the contract to the prime contractor that makes 

“the lowest bid” – that is, the prime contractor that offers to do the work for the least amount of 

money.  If a prime contractor wins a bid and gets the contract, that contractor makes subcontracts 

with other companies that will complete specific parts of the project.  Those other companies are 

called subcontractors.   
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Legal Precedent 

           CITY OF RICHMOND v. J.A. CROSON COMPANY 

                                 488 U.S. 469 

                  Supreme Court of the United States (1989) 

 

 

 

 

 

 

Justice O'Connor announced the judgment of the Court. 

In this case, we confront once again the tension between the Fourteenth Amendment's guarantee 

of equal treatment to all citizens, and the use of race-based measures to ameliorate the effects of 

past discrimination on the opportunities enjoyed by members of minority groups in our society. 

On April 11, 1983, the Richmond City Council adopted the Minority Business Utilization Plan 

(the Plan).   The Plan required prime contractors to whom the city awarded construction contracts 

to subcontract at least 30% of the dollar amount of the contract to . . . Minority Business Enterprises 

(MBE's).1  The 30% set-aside did not apply to city contracts awarded to minority-owned prime 

contractors.  

The Plan defined an MBE as "[a] business at least fifty-one (51) percent of which is owned and 

controlled . . . by minority group members."  "Minority group members" were defined as "[c]itizens 

of the United States who are Blacks, Spanish-speaking, Orientals, Indians, Eskimos, or Aleuts." . 

. . . 

Absent searching judicial inquiry into the justification for such race-based measures, there is 

simply no way of determining what classifications are . . . "remedial" and what classifications are 

                                                             
1 The Richmond City Council sought a response to the gross underrepresentation of minorities in the construction 

industry.  Although Richmond was 50 percent African-American, less than one percent of the city’s construction 

contracts went to businesses owned by minorities.  The Croson Company, a white-owned construction business, 

challenged the plan as a violation of the Equal Protection Clause. 

Pointers! 

Petitioners:  Keep an eye out for the narrow tailoring discussion (i.e.:  over-inclusiveness 

and race-neutral alternatives). Also, look out for the public policy arguments arguing 

against affirmative action.  

Respondents: Keep an eye out for why remedying past discrimination fails as a 

compelling interest here.  Think about how this goal is different from ours, as indicated 

by the facts of our case. 
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in fact motivated by illegitimate notions of racial inferiority or simple racial politics.2  Indeed, the 

purpose of strict scrutiny is to "smoke out" illegitimate uses of race by assuring that the legislative 

body is pursuing a goal important enough to warrant use of a highly suspect tool.  The test also 

ensures that the means chosen "fit" this compelling goal so closely that there is little or no 

possibility that the motive for the classification was illegitimate racial prejudice or stereotype. 

Classifications based on race carry a danger of stigmatic harm.  Unless they are strictly reserved 

for remedial3 settings, they may in fact promote notions of racial inferiority and lead to a politics 

of racial hostility.  Preferential programs may only reinforce common stereotypes holding that 

certain groups are unable to achieve success without special protection based on a factor having 

no relation to individual worth. . . . the standard of review under the Equal Protection Clause is not 

dependent on the race of those burdened or benefited by a particular classification. 

. . . [T]he city has failed to demonstrate a compelling interest in apportioning public contracting 

opportunities on the basis of race.  To accept Richmond's claim that past societal discrimination 

alone can serve as the basis for rigid racial preferences would be to open the door to competing 

claims for "remedial relief" for every disadvantaged group.  The dream of a Nation of equal citizens 

in a society where race is irrelevant to personal opportunity and achievement would be lost in a 

mosaic of shifting preferences based on inherently unmeasurable claims of past wrongs . . . . 

There is absolutely no evidence of past discrimination against Spanish-speaking, Oriental, Indian, 

Eskimo, or Aleut persons in any aspect of the Richmond construction industry. . . . 

. . . The gross overinclusiveness of Richmond's racial preference strongly impugns the city's claim 

of remedial motivation . . . .   

Nothing we say today precludes a state or local entity from taking action to rectify the effects of 

identified discrimination within its jurisdiction.  If the city of Richmond had evidence before it 

that nonminority contractors were systematically excluding minority businesses from 

subcontracting opportunities, it could take action to end the discriminatory exclusion. 

Even in the absence of evidence of discrimination, the city has at its disposal a whole array of 

race-neutral devices to increase the accessibility of city contracting opportunities to small 

entrepreneurs of all races.  Simplification of bidding procedures, relaxation of bonding 

requirements, and training and financial aid for disadvantaged entrepreneurs of all races would 

open the public contracting market to all those who have suffered the effects of past societal 

discrimination or neglect . . . and would serve to increase the opportunities available to minority 

business without classifying individuals on the basis of race . . . .  

                                                             
2 The Court argues there is no way to tell the difference between a legitimate affirmative action program and one 

intended to discriminate unjustly.  Thus, the plan uses a “suspect” classification and should be tested by strict 

scrutiny. 
3 Remedial programs are meant to cure past discrimination. 
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In the case at hand, the city has not ascertained how many minority enterprises are present in the 

local construction market nor the level of their participation in city construction projects.  The city 

points to no evidence that qualified minority contractors have been passed over for city contracts 

or subcontracts, either as a group or in any individual case . . . . 

. . .  Because the city of Richmond has failed to identify the need for remedial action in the awarding 

of its public construction contracts, its treatment of its citizens on a racial basis violates the dictates 

of the Equal Protection Clause . . . . 

Short Answer Questions for Croson 

Directions: Answer each of the following questions in three to four sentences.  Be sure to use 

evidence from the cases to support your answers.  

1. How did the Minority Business Utilization Plan (the Plan) in Croson operate as an 

affirmative action program?  What type of classification did it impose? 

 

 

 

 

 

 

 

2. How is SUT’s affirmative action plan similar to the Plan at issue in Croson? 

  

 

 

 

 

 

 

3. How is SUT’s affirmative action plan different from the Plan at issue in Croson? 
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4. Which standard of review does the Court in Croson use to evaluate affirmative action 

programs?  

 

 

 

 

 

 

 

5. What are the different parts of the test and how is each part met? 

 

 

 

 

 

 

 

6. What does the city claim is the compelling interest of the Plan?  

  

 

 

 

 

 

 

7. Why did the Plan in Croson fail to demonstrate this compelling interest? 
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8. Using your answer from question four, explain why the Court uses this standard of 

review? 

  

 

 

 

 

9.  What kind of proof of past discrimination does the Court require for the state to satisfy 

the legal standard (test)?  Is evidence of past general discrimination enough to satisfy the 

test? 

  

 

 

 

 

 

 

10. How does SUT’s DCP plan remedy past discrimination? 

 

 

 

 

 

 

11. Does SUT pass the test that the Croson Court would apply to this compelling interest?  

Be sure to use facts from the case to support your answer.  
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12. Is SUT’s DCP plan narrowly tailored to meet the interest of remedying past 

discrimination? Explain why or why not by comparing examples from both cases.  

 

 

 

 

 

 

 

13. What does the court describe as the potential negative effects of an affirmative action 

plan? 

  

 

 

 

 

 

14. Do you agree that these negative effects will necessarily result? Why or why not?  

   

 

 

 

 

15. What counter-argument can you make against these negative effects of affirmative action 

the Court describes? 

   

 

 

 

 

16. How can you distinguish SUT’s DCP program from the Plan in Croson?  Why do these 

differences matter? 
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ADARAND CONSTRUCTORS, INC. v. PENA 

515 U.S. 200 

Supreme Court of the United States (1995) 

 

 

 

 

Justice O'Connor delivered the opinion of the Court.  

Petitioner Adarand Constructors, Inc., claims that the Federal Government's practice of giving 

general contractors on Government projects a financial incentive to hire subcontractors controlled 

by “socially and economically disadvantaged individuals,” and in particular, the Government's use 

of race-based presumptions in identifying such individuals, violates the equal protection 

component of the Fifth Amendment's Due Process Clause. The Court of Appeals rejected 

Adarand's claim. We conclude, however, that courts should analyze cases of this kind under a 

different standard of review than the one the Court of Appeals applied.  

 

 

I 

 

In 1989, the Central Federal Lands Highway Division (CFLHD), which is part of the United States 

Department of Transportation (DOT), awarded the prime contract for a highway construction 

project in Colorado to Mountain Gravel & Construction Company. Mountain Gravel then solicited 

bids from subcontractors for the guardrail portion of the contract. Adarand, a Colorado-based 

highway construction company specializing in guardrail work, submitted the low bid. Gonzales 

Construction Company also submitted a bid. 

 

The prime contract's terms provide that Mountain Gravel would receive additional compensation 

if it hired subcontractors certified as small businesses controlled by “socially and economically 

disadvantaged individuals.” Gonzales is certified as such a business; Adarand is not. Mountain 

Gravel awarded the subcontract to Gonzales, despite Adarand's low bid, and Mountain Gravel's 

Chief Estimator has submitted an affidavit stating that Mountain Gravel would have accepted 

Adarand's bid, had it not been for the additional payment it received by hiring Gonzales instead. 

Federal law requires that a subcontracting clause similar to the one used here must appear in most 

federal agency contracts, and it also requires the clause to state that “[t]he contractor shall presume 

that socially and economically disadvantaged individuals include Black Americans, Hispanic 

Americans, Native Americans, Asian Pacific Americans, and other minorities, or any other 

individual found to be disadvantaged by the [Small Business] Administration pursuant to section 

8(a) of the Small Business Act.” 15 U.S.C. §§ 637(d)(2), (3). Adarand claims that the presumption 

Pointers! 

Both Sides:  Keep an eye out for the public policy arguments made by the justices for and 

against affirmative action programs in the majority, concurring and dissenting opinions. 

Pay close attention to how Justice O’Connor and Justice Stevens refer and respond to each 

other’s arguments. 
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set forth in that statute discriminates on the basis of race in violation of the Federal Government's 

Fifth Amendment obligation not to deny anyone equal protection of the laws. 

 

 

 

III 

 

The Government urges that “[t]he Subcontracting Compensation Clause program is ... a program 

based on disadvantage, not on race,” and thus that it is subject only to “the most relaxed judicial 

scrutiny.” To the extent that the statutes and regulations involved in this case are race neutral, we 

agree. Respondents concede, however, that “the race-based rebuttable presumption used in some 

certification determinations under the Subcontracting Compensation Clause” is subject to some 

heightened level of scrutiny. Id., at 27. The parties disagree as to what that level should be.  

 

Adarand's claim arises under the Fifth Amendment to the Constitution, which provides that “No 

person shall ... be deprived of life, liberty, or property, without due process of law.” Although this 

Court has always understood that Clause to provide some measure of protection against arbitrary 

treatment by the Federal Government, it is not as explicit a guarantee of equal treatment as the 

Fourteenth Amendment, which provides that “No State shall ... deny to any person within its 

jurisdiction the equal protection of the laws” Our cases have accorded varying degrees of 

significance to the difference in the language of those two Clauses.  

 

With Croson, the Court finally agreed that the Fourteenth Amendment requires strict scrutiny of 

all race-based action by state and local governments. But Croson of course had no occasion to 

declare what standard of review the Fifth Amendment requires for such action taken by the Federal 

Government. Croson observed simply that the Court's “treatment of an exercise of congressional 

power in Fullilove cannot be dispositive here,” because Croson's facts did not implicate Congress' 

broad power under § 5 of the Fourteenth Amendment.  

 

Accordingly, we hold today that all racial classifications, imposed by whatever federal, state, or 

local governmental actor, must be analyzed by a reviewing court under strict scrutiny. In other 

words, such classifications are constitutional only if they are narrowly tailored measures that 

further compelling governmental interests. 

 

In dissent, Justice Stevens chides us for our “supposed inability to differentiate between ‘invidious' 

and ‘benign’ discrimination,” because it is in his view sufficient that “people understand the 

difference between good intentions and bad.” But, as we have just explained, the point of strict 

scrutiny is to “differentiate between” permissible and impermissible governmental use of race. 

And Justice Stevens himself has already explained in his dissent in Fullilove why “good 

intentions” alone are not enough to sustain a supposedly “benign” racial classification: “[E]ven 

though it is not the actual predicate for this legislation, a statute of this kind inevitably is perceived 

by many as resting on an assumption that those who are granted this special preference are less 

qualified in some respect that is identified purely by their race. Because that perception-especially 

when fostered by the Congress of the United States-can only exacerbate rather than reduce racial 

prejudice, it will delay the time when race will become a truly irrelevant, or at least insignificant 

factor. Unless Congress clearly articulates the need and basis for a racial classification, and also 
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tailors the classification to its justification, the Court should not uphold this kind of statute.” 

Fullilove.  

 

Perhaps it is not the standard of strict scrutiny itself, but our use of the concepts of “consistency” 

and “congruence” in conjunction with it, that leads Justice Stevens to dissent. According to Justice 

Stevens, our view of consistency “equate[s] remedial preferences with invidious discrimination,” 

and ignores the difference between “an engine of oppression” and an effort “to foster equality in 

society,” or, more colorfully, “between a ‘No Trespassing’ sign and a welcome mat.” It does 

nothing of the kind. The principle of consistency simply means that whenever the government 

treats any person unequally because of his or her race, that person has suffered an injury that falls 

squarely within the language and spirit of the Constitution's guarantee of equal protection. It says 

nothing about the ultimate validity of any particular law; that determination is the job of the court 

applying strict scrutiny. The principle of consistency explains the circumstances in which the 

injury requiring strict scrutiny occurs. The application of strict scrutiny, in turn, determines 

whether a compelling governmental interest justifies the infliction of that injury. 

 

Finally, we wish to dispel the notion that strict scrutiny is “strict in theory, but fatal in fact.” 

Fullilove. The unhappy persistence of both the practice and the lingering effects of racial 

discrimination against minority groups in this country is an unfortunate reality, and government is 

not disqualified from acting in response to it. As recently as 1987, for example, every Justice of 

this Court agreed that the Alabama Department of Public Safety's “pervasive, systematic, and 

obstinate discriminatory conduct” justified a narrowly tailored race-based remedy. When race-

based action is necessary to further a compelling interest, such action is within constitutional 

constraints if it satisfies the “narrow tailoring” test this Court has set out in previous cases.  

 

 

IV 

 

Because our decision today alters the playing field in some important respects, we think it best to 

remand the case to the lower courts for further consideration in light of the principles we have 

announced. The Court of Appeals... analyzed the case in terms of intermediate scrutiny. It upheld 

the challenged statutes and regulations because it found them to be “narrowly tailored to achieve 

[their] significant governmental purpose of providing subcontracting opportunities for small 

disadvantaged business enterprises.”  The Court of Appeals did not decide the question of whether 

the interests served by the use of subcontractor compensation clauses are properly described as 

“compelling.” It also did not address the question of narrow tailoring in terms of our strict scrutiny 

cases, by asking, for example, whether there was any consideration of the use of race-neutral means 

to increase minority business participation” in government contracting Croson or whether the 

program was appropriately limited such that it “will not last longer than the discriminatory effects 

it is designed to eliminate[.]” Fullilove.  

 

Accordingly, the judgment of the Court of Appeals is vacated, and the case is remanded for further 

proceedings consistent with this opinion. It is so ordered.  
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Justice Scalia, concurring in the judgment. 

I join the opinion of the Court, … except insofar as it may be inconsistent with the following: In 

my view, government can never have a “compelling interest” in discriminating on the basis of race 

in order to “make up” for past racial discrimination in the opposite direction. Individuals who have 

been wronged by unlawful racial discrimination should be made whole; but under our Constitution 

there can be no such thing as either a creditor or a debtor race. That concept is alien to the 

Constitution’s focus upon the individual and [its] rejection of dispositions based on [race]. To 

pursue the concept of racial entitlement – even for the most admirable and benign of purposes – is 

to reinforce and preserve for future mischief the way of thinking that produced race slavery, race 

privilege and race hatred. In the eyes of government, we are just one race here. It is American. . .  

Justice Stevens, dissenting.   

  The Court’s concept of “consistency” assumes that there is no significant difference between a 

decision by the majority to impose a special burden on the members of a minority race and decision 

by the majority to provide a benefit to certain members of that minority notwithstanding its 

incidental burden on some members of the majority. In my opinion that assumption is untenable. 

There is no moral or constitutional equivalence between a policy that is designed to perpetuate a 

caste system and one that seeks to eradicate racial subordination. Invidious discrimination is an 

engine of oppression, subjugating a disfavored group to enhance or maintain the power of the 

majority. Remedial race-based preferences reflect the opposite impulse: a desire to foster equality 

in society. No sensible conception of the Government’s constitutional obligation to “govern 

impartially,” should ignore this distinction.   
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Short Answer Questions for Adarand 

Directions: Answer the following questions in three to four sentences each. Be sure to use 

textual evidence from the cases to support your answers.  

1. How is the affirmative action plan in Adarand different from the one in Croson? 

 

 

 

 

2. Which standard of review does the Court in Adarand hold is appropriate for racial 

classifications imposed by federal, state or local actors?  
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3. Using the table below, synthesize two policy arguments the justices make for and against 

affirmative action in the majority, concurring, and dissenting opinions of Adarand. 

 

Policy Arguments in Favor of  

Affirmative Action 

Policy Arguments Against 

 Affirmative Action 
Argument Quote from Text Argument Quote  from Text 
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GRUTTER v. BOLLINGER, et al. 

593 U.S. 306 (2003) 

Supreme Court of the United States 

 

 

 

 

 

Justice O’Connor delivered the opinion of the Court. 

The University of Michigan Law School (Law School), one of the Nation's top law schools, 

follows an official admissions policy that seeks to achieve student body diversity through 

compliance with Regents of Univ. of Cal. v. Bakke.  Focusing on students' academic ability coupled 

with a flexible assessment of their talents, experiences, and potential, the policy requires 

admissions officials to evaluate each applicant based on all the information available in the file, 

including a personal statement, letters of recommendation, an essay describing how the applicant 

will contribute to Law School life and diversity, and the applicant's undergraduate grade point 

average (GPA) and Law School Admissions Test (LSAT) score. Additionally, officials must look 

beyond grades and scores to so-called "soft variables," such as recommenders' enthusiasm, the 

quality of the undergraduate institution and the applicant's essay, and the areas and difficulty of 

undergraduate course selection. The policy does not define diversity solely in terms of racial and 

ethnic status and does not restrict the types of diversity contributions eligible for "substantial 

weight," but it does reaffirm the Law School's commitment to diversity with special reference to 

the inclusion of African-American, Hispanic, and Native-American students, who otherwise might 

not be represented in the student body in meaningful numbers. By enrolling a "critical mass" of 

underrepresented minority students, the policy seeks to ensure their ability to contribute to the Law 

School's character and to the legal profession. . . . 

More broadly, the Law School seeks "a mix of students with varying backgrounds and experiences 

who will respect and learn from each other. . . .” 

Erica Munzel, who succeeded Shields as Director of Admissions, testified that "critical mass " 

means "meaningful numbers" or "meaningful representation," which she understood to mean a 

number that encourages underrepresented minority students to participate in the classroom and not 

feel isolated. Munzel stated there is no number, percentage, or range of numbers or percentages 

that constitute critical mass.  Munzel also asserted that she must consider the race of applicants 

because a critical mass of underrepresented minority students could not be enrolled if admissions 

decisions were based primarily on undergraduate GPAs and LSAT scores. . . . 

Pointers! 

Petitioners:  Keep an eye out for discussion regarding the illegal use of quotas and racial 

balancing. 

Respondents: Keep an eye out for why diversity is a compelling interest here. Think 

about how this is similar to the facts of our case. Also, look out for public policy arguments 

regarding diversity in favor of affirmative action programs. 
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Lempert explained that this language did not purport to remedy past discrimination, but rather to 

include students who may bring to the Law School a perspective different from that of members 

of groups which have not been the victims of such discrimination. Lempert acknowledged that 

other groups, such as Asians and Jews, have experienced discrimination, but explained they were 

not mentioned in the policy because individuals who are members of those groups were already 

being admitted to the Law School in significant numbers. . . . 

First, Justice Powell [in Bakke] rejected an interest in "reducing the historic deficit of traditionally 

disfavored minorities in medical schools and in the medical profession" as an unlawful interest in 

racial balancing.  Second, Justice Powell rejected an interest in remedying societal discrimination 

because such measures would risk placing unnecessary burdens on innocent third parties "who 

bear no responsibility for whatever harm the beneficiaries of the special admissions program are 

thought to have suffered." Third, Justice Powell rejected an interest in "increasing the number of 

physicians who will practice in communities currently underserved," concluding that even if such 

an interest could be compelling in some circumstances the program under review was not "geared 

to promote that goal." 

Justice Powell [in Bakke] approved the university's use of race to further only one interest: "the 

attainment of a diverse student body." 

Justice Powell was, however, careful to emphasize that in his view race "is only one element in a 

range of factors a university properly may consider in attaining the goal of a heterogeneous student 

body." For Justice Powell, "[i]t is not an interest in simple ethnic diversity, in which a specified 

percentage of the student body is in effect guaranteed to be members of selected ethnic groups," 

that can justify the use of race. Rather, "[t]he diversity that furthers a compelling state interest 

encompasses a far broader array of qualifications and characteristics of which racial or ethnic 

origin is but a single though important element. . . .” 

More important, for the reasons set out below, today we endorse Justice Powell's view that student 

body diversity is a compelling state interest that can justify the use of race in university admissions. 

. . . 

We have held that all racial classifications imposed by government "must be analyzed by a 

reviewing court under strict scrutiny." This means that such classifications are constitutional only 

if they are narrowly tailored to further compelling governmental interests. "Absent searching 

judicial inquiry into the justification for such race-based measures," we have no way to determine 

what "classifications are 'benign' or 'remedial' and what classifications are in fact motivated by 

illegitimate notions of racial inferiority or simple racial politics." Richmond v. J. A. Croson Co.  

We apply strict scrutiny to all racial classifications to " ‘smoke out' illegitimate uses of race by 

assuring that [government] is pursuing a goal important enough to warrant use of a highly suspect 

tool. . . .” 

We first wish to dispel the notion that the Law School's argument has been foreclosed, either 

expressly or implicitly, by our affirmative-action cases decided since Bakke. It is true that some 

language in those opinions might be read to suggest that remedying past discrimination is the only 

permissible justification for race-based governmental action. See, e.g., Richmond v. J. A. Croson 
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Co.  But we have never held that the only governmental use of race that can survive strict scrutiny 

is remedying past discrimination. Nor, since Bakke, have we directly addressed the use of race in 

the context of public higher education. Today, we hold that the Law School has a compelling 

interest in attaining a diverse student body. . . . 

The Law School's interest is not simply "to assure within its student body some specified 

percentage of a particular group merely because of its race or ethnic origin." Bakke. That would 

amount to outright racial balancing, which is patently unconstitutional. Richmond v. J. A. Croson 

Co.  Rather, the Law School's concept of critical mass is defined by reference to the educational 

benefits that diversity is designed to produce. 

These benefits are substantial. As the District Court emphasized, the Law School's admissions 

policy promotes "cross-racial understanding," helps to break down racial stereotypes, and "enables 

[students] to better understand persons of different races." These benefits are "important and 

laudable," because "classroom discussion is livelier, more spirited, and simply more enlightening 

and interesting" when the students have "the greatest possible variety of backgrounds." 

The Law School's claim of a compelling interest is further bolstered by its amici,4 who point to the 

educational benefits that flow from student body diversity. In addition to the expert studies and 

reports entered into evidence at trial, numerous studies show that student body diversity promotes 

learning outcomes, and "better prepares students for an increasingly diverse workforce and society, 

and better prepares them as professionals. . ." 

Access to legal education (and thus the legal profession) must be inclusive of talented and qualified 

individuals of every race and ethnicity, so that all members of our heterogeneous society may 

participate in the educational institutions that provide the training and education necessary to 

succeed in America. . . . 

Even in the limited circumstance when drawing racial distinctions is permissible to further a 

compelling state interest, government is still "constrained in how it may pursue that end: [T]he 

means chosen to accomplish the [government's] asserted purpose must be specifically and 

narrowly framed to accomplish that purpose." Shaw v. Hunt. The purpose of the narrow tailoring 

requirement is to ensure that "the means chosen 'fit' ... th[e] compelling goal so closely that there 

is little or no possibility that the motive for the classification was illegitimate racial prejudice or 

stereotype." Richmond v. J. A. Croson Co.   . . . . 

To be narrowly tailored, a race-conscious admissions program cannot use a quota system--it cannot 

"insulat[e] each category of applicants with certain desired qualifications from competition with 

all other applicants." Bakke. Instead, a university may consider race or ethnicity only as a " 'plus' 

in a particular applicant's file," without "insulat[ing] the individual from comparison with all other 

candidates for the available seats." In other words, an admissions program must be "flexible 

enough to consider all pertinent elements of diversity in light of the particular qualifications of 

                                                             
4 This is a reference to amicus curiea briefs filed in support of the Law School.  An amicus curiae (literally 

translated from Latin as “friend of the court”) is a brief filed with the court by an organization which is not a party to 

the litigation, but is concerned with the outcome and wants one particular side to win. 
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each applicant, and to place them on the same footing for consideration, although not necessarily 

according them the same weight." 

We find that the Law School's admissions program bears the hallmarks of a narrowly tailored plan. 

As Justice Powell made clear in Bakke, truly individualized consideration demands that race be 

used in a flexible, nonmechanical way.  It follows from this mandate that universities cannot 

establish quotas for members of certain racial groups or put members of those groups on separate 

admissions tracks. Nor can universities insulate applicants who belong to certain racial or ethnic 

groups from the competition for admission. Universities can, however, consider race or ethnicity 

more flexibly as a "plus" factor in the context of individualized consideration of each and every 

applicant. . . . 

The Law School's goal of attaining a critical mass of underrepresented minority students does not 

transform its program into a quota. As the Harvard plan described by Justice Powell recognized, 

there is of course "some relationship between numbers and achieving the benefits to be derived 

from a diverse student body, and between numbers and providing a reasonable environment for 

those students admitted.  [S]ome attention to numbers," without more, does not transform a flexible 

admissions system into a rigid quota . . . . 

That a race-conscious admissions program does not operate as a quota does not, by itself, satisfy 

the requirement of individualized consideration. When using race as a "plus" factor in university 

admissions, a university's admissions program must remain flexible enough to ensure that each 

applicant is evaluated as an individual and not in a way that makes an applicant's race or ethnicity 

the defining feature of his or her application. The importance of this individualized consideration 

in the context of a race-conscious admissions program is paramount. . . . 

We acknowledge that "there are serious problems of justice connected with the idea of preference 

itself." Bakke.  Narrow tailoring, therefore, requires that a race-conscious admissions program not 

unduly harm members of any racial group. Even remedial race-based governmental action 

generally "remains subject to continuing oversight to assure that it will work the least harm 

possible to other innocent persons competing for the benefit."   To be narrowly tailored, a race-

conscious admissions program must not "unduly burden individuals who are not members of the 

favored racial and ethnic groups." Metro Broadcasting, Inc. v. FCC. 

We are satisfied that the Law School's admissions program does not. Because the Law School 

considers "all pertinent elements of diversity," it can (and does) select nonminority applicants who 

have greater potential to enhance student body diversity over underrepresented minority applicants 

. . . . 

We see no reason to exempt race-conscious admissions programs from the requirement that all 

governmental use of race must have a logical end point. The Law School, too, concedes that all 

"race-conscious programs must have reasonable durational limits." 

In the context of higher education, the durational requirement can be met by sunset provisions in 

race-conscious admissions policies and periodic reviews to determine whether racial preferences 

are still necessary to achieve student body diversity. . . . 
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Chief Justice Rehnquist, with whom Justice Scalia, Justice Kennedy, and Justice Thomas 

join, dissenting. 

. . . I do not believe, however, that the University of Michigan Law School's (Law School) means 

are narrowly tailored to the interest it asserts. The Law School claims it must take the steps it does 

to achieve a "critical mass" of underrepresented minority students. But its actual program bears no 

relation to this asserted goal. Stripped of its "critical mass" veil, the Law School's program is 

revealed as a naked effort to achieve racial balancing. . . . 

Although the Court recites the language of our strict scrutiny analysis, its application of that review 

is unprecedented in its deference. . . . 

In practice, the Law School's program bears little or no relation to its asserted goal of achieving 

"critical mass."  Respondents explain that the Law School seeks to accumulate a "critical mass" of 

each underrepresented minority group.  But the record demonstrates that the Law School's 

admissions practices with respect to these groups differ dramatically and cannot be defended under 

any consistent use of the term "critical mass. . . .” 

For example, in 1995, when 9.7% of the applicant pool was African-American, 9.4% of the 

admitted class was African-American.  By 2000, only 7.5% of the applicant pool was African-

American, and 7.3% of the admitted class was African-American. This correlation is striking. 

Respondents themselves emphasize that the number of underrepresented minority students 

admitted to the Law School would be significantly smaller if the race of each applicant were not 

considered. But, as the examples above illustrate, the measure of the decrease would differ 

dramatically among the groups.  The tight correlation between the percentage of applicants and 

admittees of a given race, therefore, must result from careful race based planning by the Law 

School. . . . Finally, I believe that the Law School's program fails strict scrutiny because it is devoid 

of any reasonably precise time limit on the Law School's use of race in admissions. . . . 
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Short Answer Questions for Grutter 

Directions: Answer the following questions in three to four sentences each. Be sure to use 

textual evidence from the cases to support your answers.  

1. Compare and contrast Michigan Law’s admissions policy with SUT’s DCP program. 

 

 

 

 

 

 

 

 

 

2. What does the court say about the legitimacy of affirmative action programs that seek to 

admit a particular number or percentage of underrepresented minority students?  How 

does the SUT program compare to the Court’s analysis in this area? 

  

 

 

 

 

 

 

3. In what ways does the Court say universities can permissibly use race in making 

admissions decisions?  How does this compare with the way SUT uses race as a factor in 

admissions decisions? 
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4. What does the University of Michigan Law School claim is the compelling interest of its 

affirmative action program?  Explain using evidence from the case.  

  

 

 

 

 

 

 

 

 

 

 

5.  How does SUT’s DCP plan define and promote diversity? 

 

  

 

 

 

6. Why is this compelling interest justified in light of the facts of the Grutter case? Would it 

be justified in SUT’s case? Compare and contrast facts from both cases to support your 

argument. 
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7.  How did the University of Michigan Law School ensure that its affirmative action plan 

was narrowly tailored? 

  

 

 

 

 

8. Is SUT’s plan narrowly tailored to meet the interest of diversity?  Explain why or why 

not by comparing examples from both cases.  Discuss over and under-inclusiveness. 

 

 

 

 

 

9.  What does the dissent describe as the underlying purpose and result of the Michigan Law 

School plan?  

 

 

 

 

 

 

 

 

10. What is the underlying purpose and result of SUT’s DCP plan?    

 

 

 

 

 

 

 

11. What are the educational benefits the court claims diversity will bring?  
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PARENTS INVOLVED IN COMMUNITY SCHOOLS  v. 

SEATTLE SCHOOL DISTRICT NO. 1 

551 U.S. 701 (2007) 

Supreme Court of the United States 

 

 

 

 

 

 

Chief Justice Roberts delivered the opinion of the Court. 

The school districts in these cases [from Seattle, Washington, and Jefferson County, Kentucky] 

voluntarily adopted student assignment plans that rely upon race to determine which public schools 

certain children may attend. . . Parents of students denied assignment to particular schools under 

these plans solely because of their race brought suit, contending that allocating children to different 

public schools on the basis of race violated the Fourteenth Amendment guarantee of equal 

protection. The Courts of Appeals below upheld the plans. We granted certiorari, and now reverse. 

I 

Seattle School District No. 1 operates 10 regular public high schools. In 1998, it adopted the plan 

at issue in this case for assigning students to these schools. The plan allows incoming ninth graders 

to choose from among any of the district's high schools, ranking however many schools they wish 

in order of preference. 

 

Some schools are more popular than others. If too many students list the same school as their first 

choice, the district employs a series of “tiebreakers” to determine who will fill the open slots at the 

oversubscribed school. The first tiebreaker selects for admission students who have a sibling 

currently enrolled in the chosen school. The next tiebreaker depends upon the racial composition 

of the particular school and the race of the individual student. In the district's public schools 

approximately 41 percent of enrolled students are white; the remaining 59 percent, comprising all 

other racial groups, are classified by Seattle for assignment purposes as nonwhite. If an 

oversubscribed school is not within 10 percentage points of the district's overall white/nonwhite 

racial balance, it is what the district calls “integration positive,” and the district employs a 

Pointers! 

Petitioners:  Pay close attention to the discussion about the illegal use of racial balancing 

instead of racial diversity.  Keep an eye out for why Jefferson could not justify its policy 

by relying on the compelling interest of remedying past discrimination. How is this similar 

to SUT? 

Respondents: Keep an eye out for why both the Seattle and Jefferson schools could not 

use remedying past discrimination as a compelling interest. How is this different from 

SUT? 
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tiebreaker that selects for assignment students whose race “will serve to bring the school into 

balance.” 

 

Seattle has never operated segregated schools—legally separate schools for students of different 

races—nor has it ever been subject to court-ordered desegregation. It nonetheless employs the 

racial tiebreaker in an attempt to address the effects of racially identifiable housing patterns on 

school assignments. Most white students live in the northern part of Seattle, most students of other 

racial backgrounds in the southern part. 

Jefferson County Public Schools operates the public school system in metropolitan Louisville, 

Kentucky. In 1973 a federal court found that Jefferson County had maintained a segregated school 

system, and in 1975 the District Court entered a desegregation decree. Jefferson County operated 

under this decree until 2000, when the District Court dissolved the decree after finding that the 

district had achieved unitary status by eliminating “[t]o the greatest extent practicable” the vestiges 

of its prior policy of segregation.  

 

In 2001, after the decree had been dissolved, Jefferson County adopted the voluntary student 

assignment plan at issue in this case. Approximately 34 percent of the district's 97,000 students 

are black; most of the remaining 66 percent are white. The plan requires all nonmagnet schools to 

maintain a minimum black enrollment of 15 percent, and a maximum black enrollment of 50 

percent. 

 

At the elementary school level, based on his or her address, each student is designated a “resides” 

school to which students within a specific geographic area are assigned; elementary resides schools 

are “grouped into clusters in order to facilitate integration.” The district assigns students to 

nonmagnet schools in one of two ways: Parents of kindergartners, first graders, and students new 

to the district may submit an application indicating a first and second choice among the schools 

within their cluster; students who do not submit such an application are assigned within the cluster 

by the district. “Decisions to assign students to schools within each cluster are based on available 

space within the schools and the racial guidelines in the District's current student assignment plan.” 

If a school has reached the “extremes of the racial guidelines,” a student whose race would 

contribute to the school's racial imbalance will not be assigned there. 

 

III 

It is well established that when the government distributes burdens or benefits on the basis of 

individual racial classifications, that action is reviewed under strict scrutiny. As the Court recently 

reaffirmed, “ ‘racial classifications are simply too pernicious to permit any but the most exact 

connection between justification and classification.’ ” Gratz v. Bollinger. In order to satisfy this 

searching standard of review, the school districts must demonstrate that the use of individual racial 

classifications in the assignment plans here under review is “narrowly tailored” to achieve a 

“compelling” government interest. 

Without attempting in these cases to set forth all the interests a school district might assert, it 

suffices to note that our prior cases, in evaluating the use of racial classifications in the school 

context, have recognized two interests that qualify as compelling. The first is the compelling 

interest of remedying the effects of past intentional discrimination. Yet the Seattle public schools 
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have not shown that they were ever segregated by law, and were not subject to court-ordered 

desegregation decrees. The Jefferson County public schools were previously segregated by law 

and were subject to a desegregation decree entered in 1975. In 2000, the District Court that entered 

that decree dissolved it, finding that Jefferson County had “eliminated the vestiges associated with 

the former policy of segregation and its pernicious effects,” and thus had achieved “unitary” status. 

Jefferson County accordingly does not rely upon an interest in remedying the effects of past 

intentional discrimination in defending its present use of race in assigning students.  

Nor could it. We have emphasized that the harm being remedied by mandatory desegregation plans 

is the harm that is traceable to segregation, and that “the Constitution is not violated by racial 

imbalance in the schools, without more.” Once Jefferson County achieved unitary status, it had 

remedied the constitutional wrong that allowed race-based assignments. Any continued use of race 

must be justified on some other basis. 

The second government interest we have recognized as compelling for purposes of strict scrutiny 

is the interest in diversity in higher education upheld in Grutter. . . 

The entire gist of the analysis in Grutter was that the admissions program at issue there focused 

on each applicant as an individual, and not simply as a member of a particular racial group. The 

classification of applicants by race upheld in Grutter was only as part of a “highly individualized, 

holistic review.”  

In the present cases, by contrast, race is not considered as part of a broader effort to achieve 

“exposure to widely diverse people, cultures, ideas, and viewpoints,” race, for some students, is 

determinative standing alone. The districts argue that other factors, such as student preferences, 

affect assignment decisions under their plans, but under each plan when race comes into play, it is 

decisive by itself. It is not simply one factor weighed with others in reaching a decision, as 

in Grutter; it is the factor. Like the University of Michigan undergraduate plan struck down 

in Gratz the plans here “do not provide for a meaningful individualized review of applicants” but 

instead rely on racial classifications in a “non individualized, mechanical” way. 

Perhaps recognizing that reliance on Grutter cannot sustain their plans, both school districts assert 

additional interests, distinct from the interest upheld in Grutter, to justify their race-based 

assignments. In briefing and argument before this Court, Seattle contends that its use of race helps 

to reduce racial concentration in schools and to ensure that racially concentrated housing patterns 

do not prevent nonwhite students from having access to the most desirable schools.  Jefferson 

County has articulated a similar goal, phrasing its interest in terms of educating its students “in a 

racially integrated environment.” Each school district argues that educational and broader 

socialization benefits flow from a racially diverse learning environment, and each contends that 

because the diversity they seek is racial diversity—not the broader diversity at issue in Grutter—

it makes sense to promote that interest directly by relying on race alone. 

It is clear that the racial classifications employed by the districts are not narrowly tailored to the 

goal of achieving the educational and social benefits asserted to flow from racial diversity. In 

design and operation, the plans are directed only to racial balance, pure and simple, an objective 

this Court has repeatedly condemned as illegitimate. 
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In Grutter, the number of minority students the school sought to admit was an undefined 

“meaningful number” necessary to achieve a genuinely diverse student body. Although the matter 

was the subject of disagreement on the Court, the majority concluded that the law school did not 

count back from its applicant pool to arrive at the “meaningful number” it regarded as necessary 

to diversify its student body. Here the racial balance the districts seek is a defined range set solely 

by reference to the demographics of the respective school districts. 

This working backward to achieve a particular type of racial balance, rather than working forward 

from some demonstration of the level of diversity that provides the purported benefits, is a fatal 

flaw under our existing precedent. We have many times over reaffirmed that “[r]acial balance is 

not to be achieved for its own sake.” 

Accepting racial balancing as a compelling state interest would justify the imposition of racial 

proportionality throughout American society, contrary to our repeated recognition that “[a]t the 

heart of the Constitution's guarantee of equal protection lies the simple command that the 

Government must treat citizens as individuals, not as simply components of a racial, religious, 

sexual or national class.  

Jefferson County phrases its interest as “racial integration,” but integration certainly does not 

require the sort of racial proportionality reflected in its plan. Even in the context of mandatory 

desegregation, we have stressed that racial proportionality is not required, 

However closely related race-based assignments may be to achieving racial balance, that itself 

cannot be the goal, whether labeled “racial diversity” or anything else. To the extent the objective 

is sufficient diversity so that students see fellow students as individuals rather than solely as 

members of a racial group, using means that treat students solely as members of a racial group is 

fundamentally at cross-purposes with that end. 

For schools that never segregated on the basis of race, such as Seattle, or that have removed the 

vestiges of past segregation, such as Jefferson County, the way “to achieve a system of determining 

admission to the public schools on a nonracial basis,” is to stop assigning students on a racial basis. 

The way to stop discrimination on the basis of race is to stop discriminating on the basis of race. 

 

The judgments of the Courts of Appeals for the Sixth and Ninth Circuits are reversed, and the 

cases are remanded for further proceedings.  It is so ordered. 
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Short Answer Questions for Parents Involved 

Directions: Answer the following questions in three to four sentences each.  Be sure to use 

textual evidence from the cases to support your answers.  

1. Describe the student assignment plans adopted by the Seattle and Jefferson public school 

systems to determine which students will attend certain schools.  Explain how it works 

and why there are alleged Equal Protection Clause violations involved.  

  

 

 

 

 

 

 

 

 

 

 

2. Compare and contrast how the Seattle and Jefferson school systems have discriminated 

against racial minorities in the past.  Why does this matter? 

  

 

 

 

 

 

 

 

 

 

 

3. Using a strict scrutiny analysis, what does the Court state are the two compelling interests 

used by prior cases for evaluating the use of racial classifications in the school context?  
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4. Is the Seattle school system’s use of race in assigning students to schools justified by this 

compelling interest?  Why or why not? 

 

 

 

 

 

 

5. Despite showing a history of discrimination through segregation, why does the Court find 

that the Jefferson school system is not justified in using race to assign students to 

schools?  

 

 

 

 

 

 

6.  Based on the criteria set out by the Parents Involved Court, could SUT use remedying 

past discrimination as a compelling interest to justify its affirmative action plan? Why or 

why not?  Use facts from our case to support your answer. 

 

 

 

 

 

 



58 
 

7. Give an example of a race-neutral alternative the schools in this case could have used to 

assign students to schools and still diversify the student body? 

   

 

 

 

 

 

 

9.    According to the Court in Parents Involved, is racial balancing a compelling state 

interest?  Why or why not?  Is there evidence of racial balancing in SUT’s program?  
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HOPWOOD v. STATE OF TEXAS 

861 F.Supp. 551 

United States District Court, W.D. Texas (1994) 

 

 

 

 

 

 

 

The plaintiffs, Cheryl J. Hopwood, a white female, and Douglas W. Carvell, Kenneth R. Elliott, 

and David A. Rogers, three white males, have brought suit against the defendants alleging 

violations of the Fourteenth Amendment 

The plaintiffs contend the defendants discriminated against them by favoring less qualified black 

and Mexican American applicants for admission to the University of Texas School of Law through 

the use of a quota system.  

The cause focuses on one of the most divisive issues faced by society, affirmative action, and 

highlights the tension that exists when the individual rights of non-minorities come into conflict 

with programs designed to aid minorities. The plaintiffs have contended that any preferential 

treatment to a group based on race violates the Fourteenth Amendment and, therefore, is 

unconstitutional. However, such a simplistic application of the Fourteenth Amendment would 

ignore the long history of pervasive racial discrimination in our society that the Fourteenth 

Amendment was adopted to remedy and the complexities of achieving the societal goal of 

overcoming the past effects of that discrimination. Further, the Supreme Court, which is 

continually faced with trying to reconcile the meaning of words written over a century ago with 

the realities of the latter twentieth century, has declined to succumb to an original intent or strict 

constructionist argument. Therefore, the Court will decline the plaintiffs' invitation to ignore the 

law established by the highest court of this land and to declare affirmative action based on racial 

preferences as unconstitutional per se. The issue before the Court is whether the affirmative action 

program employed in 1992 by the law school in its admissions procedure met the legal standard 

required for such programs to pass constitutional muster. The Court, having carefully considered 

the evidence presented at trial, the arguments of counsel, and the briefing provided by the parties, 

finds that it did not. 

Pointers! 

Petitioners:  The Court makes a strong argument for why remedying past discrimination 

is a compelling interest.  What counter-arguments can you think of to make a rebuttal? 

Respondents: Keep an eye out for why the Court held that remedying past discrimination 

was a compelling interest that justified the use of an affirmative action program in this 

case.  How are the facts similar to those described in SUT’s case?  Also, look for policy 

arguments in favor of affirmative action programs.  
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I 

The reasoning behind affirmative action is simple—because society has a long history of 

discriminating against minorities, it is not realistic to assume that the removal of barriers can 

suddenly make minority individuals equal and able to avail themselves of all opportunities. 

Therefore, an evaluation of the purpose and necessity of affirmative action in Texas' system of 

higher education requires an understanding of past discrimination against blacks and Mexican 

Americans, the minorities receiving preferences in this cause, and the types of barriers these 

minorities have encountered in the educational system. 

As with primary and secondary education, Texas' system of higher education has a history of state-

sanctioned discrimination. Discrimination against blacks in the state system of higher education is 

well documented in history books, case law, and the State's legislative history. The State of Texas, 

by constitution and statute, previously required the maintenance of “separate schools ... for the 

white and colored children.” This policy resulted in the establishment of segregated schools for 

blacks that were inferior to the white schools. Further, opportunities available to blacks to attend 

college were extremely limited. 

C 

 

In selecting the entering class, . . . the law school attempts to meet the targets established by the 

Office of Civil Rights (OCR) through the Texas Plan of ten percent Mexican American students 

and five percent black students in an entering class. These numbers reflect an effort to achieve an 

entering class with levels of minority enrollment generally consistent with the percentages of black 

and Mexican American college graduates. The OCR figures, however, are aspirations only, subject 

to the quality of the pool of applicants.  

 

IV 

Strict judicial scrutiny involves a determination of whether the law school process served “a 

compelling governmental interest” and whether the process is “narrowly tailored to the 

achievement of that goal.”  

Although under current law the goal of diversity is sufficient by itself to satisfy the compelling 

governmental interest element of strict scrutiny, the objective of overcoming past effects of 

discrimination is an equally important goal of the law school's affirmative action program. The 

plaintiffs have asserted that any past discrimination against blacks occurred so long ago, it has no 

present effects and that the law school has never discriminated against Mexican Americans. The 

plaintiffs further assert the Court should limit its review of past discrimination to official acts and 

policy of the University of Texas law school and should not consider discrimination in Texas' 

educational system as a whole.  

 

Recently, however, the Supreme Court held that a system of higher education is under an 

affirmative duty to eliminate every vestige of racial segregation and discrimination in its 

educational system and to reform those policies and practices that required or contributed to 

separation of the races.  Applicants do not arrive at the admissions office of a professional school 
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in a vacuum, and, in fact, have ordinarily been students in an educational system for sixteen years. 

The Court believes, therefore, the residual effects of past discrimination in a particular component 

of a state's educational system must be analyzed in the context of the state's educational system as 

a whole. The State's institutions of higher education are inextricably linked to the primary and 

secondary schools in the system. Accordingly, this Court has not limited its review to the law 

school or Texas' higher education system in evaluating the present effects of past discrimination.  

However, were the Court to limit its review to the University of Texas, the Court would still find 

a strong evidentiary basis for concluding that remedial action is necessary. 

 

As discussed above, Texas' long history of discrimination against blacks and Mexican Americans 

in public education is chronicled in court opinions, [. . . ] and the continuing desegregation suits 

against the State. The State of Texas engaged in overt discrimination against blacks until the 

practices were forcibly dismantled in the relatively recent past. Discrimination in education was at 

the center of official discrimination against black Texans. Additionally, the University of Texas 

has a history of racial discrimination. 

 

The university's efforts to recruit minorities has led to a modest increase in the number of 

minorities attending the law school. However, admissions and recruitment personnel face 

difficulties in attracting qualified minorities to enroll in the law school. These difficulties stem 

from negative perceptions of the racial climate at the law school as a result of past discrimination.64 

Because of the law school's legacy of discrimination, it must overcome a perception that it is a 

“white institution.” Recent racial incidents, although not officially sanctioned by the school, have 

reinforced the perception that the university is hostile to minorities and has hurt its ability to recruit 

minority students. An affirmative action program is therefore necessary to recruit minority students 

because of the past discrimination. 

It is regrettable that affirmative action programs are still needed in our society. However, until 

society sufficiently overcomes the effects of its lengthy history of pervasive racism, affirmative 

action is a necessity.  

NOTE: This judgment was later ultimately reversed by Hopwood v. State of Tex., 78 F.3d 932, 

5th Circ. (Tex.) (1996).  [For our purposes, this case was included as an example of an instance 

where remedying past discrimination has successfully been used as a compelling interest to 

justify an affirmative action program.]   
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Short Answer Questions for Hopwood 

Directions: Answer the following questions in three to four sentences each.  Be sure to use 

textual evidence from the cases to support your answers.  

1. Why has the admissions committee at the University of Texas struggled to attract 

qualified minorities to enroll in the law school?  

 

 

 

 

 

 

 

2. How is this similar to and different from the SUT administration’s ability to enroll 

minority candidates? 

  

 

 

 

 

 

 

3. What does the Court claim is the University’s compelling interest for their affirmative 

action plan?  

  

 

 

 

 

 

 

4. In analyzing the effects of past discrimination, does it matter whether the university itself 

has discriminated against the protected group?  Why or why not?  What context does the 

Court believe is the appropriate way to analyze past discrimination? 
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5. In our case, has SUT or the state of Texabama discriminated against racial groups in the 

past?  If so, how?  

  

 

 

 

 

6. What evidence does the court provide to justify this compelling interest?  Provide at least 

three examples from the text to support your answer.  

  

 

 

 

 

 

 

 

7. How could SUT justify this compelling interest? 
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David Sacks & Peter Thiel, “The Case Against Affirmative Action,” Stanford Magazine, 1996. 

Originally conceived as a means to redress discrimination, racial preferences have instead 

promoted it. And rather than fostering harmony and integration, preferences have divided the 

campus. In no other area of public life is there a greater disparity between the rhetoric of 

preferences and the reality. 

Take, for instance, the claim that racial preferences help the "disadvantaged." In reality, as the 

Hoover Institution's Thomas Sowell has observed, preferences primarily benefit minority 

applicants from middle- and upper-class backgrounds. At the same time, because admissions are 

a zero-sum game, preferences hurt poor whites and even many Asians (who meet admissions 

standards in disproportionate numbers). If preferences were truly meant to remedy disadvantage, 

they would be given on the basis of disadvantage, not on the basis of race. 

President Lyndon B. Johnson, Commencement Address at Howard University, June 4, 1965. 

[F]reedom is not enough. You do not wipe away the scars of centuries by saying, "Now you are 

free to go where you want, and do as you desire, and choose the leaders you please."  

You do not take a person who, for years, has been hobbled by chains and liberate him, bring him 

up to the starting line of a race and then say, "You are free to compete with all the others," and still 

justly believe that you have been completely fair.  

Thus it is not enough just to open the gates of opportunity. All our citizens must have the ability 

to walk through those gates.  

And this is the next and the more profound stage of the battle for civil rights. We seek not just 

freedom, but opportunity. We seek not just legal equity, but human ability; not just equality as a 

right and a theory, but equality as a fact and equality as a result.  

 

U.S. Department of Education, National Center For Education Statistics, 2005 

 

 

 

 

 

Additional Sources 
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Important Legal Vocabulary  

Term Definition Example 

 

Stare Decisis 

 

 

 

 

 

Precedent 

(Binding versus 

Persuasive) 

 

 

 

 

 

Standard of Review 

 

 

 

 

 

Holding 

 

  

 

Equal Protection 

 

  

 

Compelling Interest 

 

 

 

 



66 
 

Affirmative Action Debate Legal Brief Outline 

Directions: You may complete the following outline to help you prepare your legal brief; if you 

receive a handout from Ms. Travers or Mr. Herford during class or via Blackbaud, please use 

that outline instead. Use the checklists from the Saturday Writing Program that are provided to 

help you strengthen your writing. Once you’ve completed your outline, you may type it using the 

Legal Brief format. 

Your Name:       

Who do you represent?       

Which party is your client (circle one)? Petitioner  Respondent 

Statement of the Issue: What is the key legal question being addressed in your 

case? Which constitutional provision is in question in this case? 

Whether… 

 

 

 

 

 

Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.  
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Summary of the Argument:  How will you summarize your argument in one your 

Statement of the Issue and give a brief explanation of why your side should prevail 

based on the rule (“legal standard”). 

The State University of Texabama (did not) violate(d) the Equal Protection Clause of   

the Fourteenth Amendment because…  

 

 

 

 

 

 

 

 

Pointers! 
When writing the Summary of your Facts and your Arguments sections, it is important to 
keep in mind what you’ve learned about coherent paragraphs in the Saturday Writing 
Class. Make sure you use the checklist below to strengthen your writing. 

Coherent Paragraphs Checklist: 

1. Does the paragraph have a topic sentence?  
2. Do the transitions work so that each sentence flows into the next? 
3. Is there solid supporting information related to the topic sentence? 
4. Have you checked your spelling? 
5. Have you checked your grammar? 

o Is there variety in your sentences? 
o Are there repetitive phrases or words? 

6. Is every thought completed? 
7. Are there examples that provide sufficient evidence and information for each claim? 
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Pointers! 

The Summary of the Argument section is similar to the “Thesis Statement” you’ve 
learned about in the Saturday Writing Class. Make sure you use the checklist 
below to strengthen your writing. 

Thesis Statement Checklist: 

1. Is it unified? Focus your thesis on one single area to develop. 
2. Is it restricted? Your thesis should guide you in developing a specific and 

limited focus for your essay. It is your touchstone, so                          you don’t 
veer off topic. 

3. Is it clear? Avoid vague words and technical language 
4. Is it analytical? Along with announcing your topic, does the thesis reveal 

your line of reasoning and how you will develop the essay? 
5. Is it original and energetic? Avoid generic words and obvious statements. 

Be specific! Set the tone using your own voice and your own argument.  
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Argument:  In this section, you will present, in detail, the arguments you 

summarized in the section above. Your point headings should be a one sentence 

summary of each section of your argument. The best way to break down each 

section of your argument is to take your standard of review and cut it down into 

different parts (i.e. what are the different parts of strict scrutiny review you should 

consider?).  

In each section of your argument, you should follow the below format to develop your argument: 

For EACH section of your argument, complete a CREAC: 

C  - Start with your conclusion. Does your case satisfy the legal rule or not? 

 Ex. SUT’s program’s desire to remedy past discrimination is a compelling interest. 

R – State the legal rule(s) you will use. You may have more than one rule. 

 Ex.  Remedying past discrimination is a compelling state interest when the school itself 

has discriminated against the specific racial group in the past.   

E – Provide textual evidence from the case(s) to support the rule. Use direct 

quotes! You should briefly (one to two sentences) summarize the case and then 

provide a quote from the case that supports your rule.  

          Ex. In Parents Involved, students claimed Equal Protection clause violations when the 

Seattle and Jefferson public school systems used racial tiebreakers to assign students to schools. 

The Court held that Seattle could not rely upon an interest in remedying the effects of past 

discrimination because “Seattle public schools have not shown that they were ever segregated 

by law, and were not subject to court-ordered desegregation decrees.” 

A – Apply the facts of your case to the rule(s) you just explained.  In this section, 

you should talk about how your facts are similar or different to the facts of the 

cases you used to form your rules in order to make your point.  

 Ex. Here, SUT has discriminated in the past by ….  Unlike the schools in Seattle, SUT … 

      Also, address counter-arguments in this section by explaining why they are     

different from, and do not apply to, your case.   

C  - Restate your conclusion regarding this rule. Does your case satisfy the rule or 

not? 

       Ex. Thus, SUT’s desire to remedy past discrimination is a compelling state  interest. 
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Remember, you must complete a CREAC for each section of your argument. 

This means if you have 4 point headings, then you must have 4 CREACS.  

 
Point Heading A. __________________________________________________________ .  

 

Your point heading should be your main overall point that you will make in support of your 

client in this section. It is similar to a topic sentence but should also include a conclusion on 

the topic.  
Ex: SUT’s DCP program is narrowly tailored because there are no race-neutral alternatives.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

R 

 

 

E 

 

 

E 

 

 

A 

 

 

A 

 

 

 

   C 
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Point Heading B. __________________________________________________________ .  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

 

R 

 

 

E 

 

 

E 

 

 

 

A 

 

 

A 

 

 

 

   C 
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Point Heading C. __________________________________________________________ .  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

 

 

 

 

 

C 

 

 

R 

 

 

E 

 

 

E 

 

 

 

A 

 

 

A 

 

 

 

   C 
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Public Policy Point Heading. _________________________________________________ .  

  

Public Policy arguments are those arguments that go beyond your specific case.  

They attempt to persuade judges to rule in your favor based on the impact such a 

decision would have on society and future cases.  For example, they might help 

you argue that ruling in your favor would produce benefits for society (or avoid 

negative consequences for society) OR that ruling in your favor would establish a 

precedent that would also work for future cases involving the same facts/type of 

situation.  Brainstorm and list some ideas for public policy arguments supporting 

your side, below.   

 

Be sure to use your arguments chart from the Adarand short answer questions as 

well as the “Additional Sources” documents to help you complete this section!   

 
Ex. Affirmative Action programs hurt society because they reinforce racist attitudes by implying 

that racial minorities are inferior to others and need additional assistance to gain university 

admission.   
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Conclusion: What outcome are you looking for on behalf of your client?  Do you 

want this court to affirm or reverse the judgment of the lower court? 

 

 

 

 

 

 

 

For the foregoing reasons, this Court should … 
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Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

argument section. Make sure you fill these out BEFORE you complete your 

argument section in the outline.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Second Amendment: The Right to Bear Arms 

Introduction 

 

Over the past few years, several high-profile mass shootings have occurred in the United 

States.  In July 2012, a gunman opened fire in a crowded movie theatre in Aurora, Colorado, killing 

12 and wounding 58.  In early August 2012, six were killed and three were injured at a Sikh temple 

outside of Milwaukee, Wisconsin. In late August 2012, a shooter opened fire in front of New York 

City’s Empire State Building, and in their attempts to stop him, police may have shot and wounded 

nine bystanders.  In December 2012, a 20 year old fatally shot twenty children and six adult staff 

members in a mass murder at Sandy Hook Elementary School in Newtown, Connecticut. This was 

the second deadliest mass shooting by a single person in American history, after the 2007 Virginia 

Tech massacre. After these tragic events, the debate regarding the interpretation of the Second 

Amendment has again come into the national spotlight.   

  

 

 

 

 

 

  

 There is much debate surrounding what rights the Second Amendment protects.  On the one 

hand, some interpret the Second Amendment as protecting “individual rights” to ownership and 

possession of firearms for personal use.  Alternatively, others support a “states’ rights” 

interpretation whereby it is said that the purpose of the Amendment is to protect the states in their 

authority to maintain formal, organized militia. 

In an effort to counteract gun violence in the wake of 2012’s mass shootings, several state 

legislatures have enacted tougher gun restriction laws including bans on assault weapons and 

mandatory background checks on ammunition purchases. 

However, the National Rifle Association (NRA) and other supporters of gun rights stress 

that there is no evidence that anything would have changed about the shootings if stronger gun 

control laws had been in place.  Instead, they propose that lawmakers focus on strengthening 

mental health reporting and focusing on criminals, as well as, allowing schoolteachers and 

administrators to carry concealed weapons in the classroom.  

With the recent influx of pending gun control legislation in many states, the disparities 

between the interpretations of Second Amendment rights are bound to spark debate regarding gun 

control and gun rights for years to come. 

 

 

 

 

 
A well-regulated Militia, being necessary to the security of a free State, the right of the people 
to keep and bear Arms, shall not be infringed. 

Amendment II, U.S. Constitution 

http://en.wikipedia.org/wiki/Mass_murder
http://en.wikipedia.org/wiki/Newtown_Public_Schools
http://en.wikipedia.org/wiki/Newtown,_Connecticut
http://en.wikipedia.org/wiki/Virginia_Tech_massacre
http://en.wikipedia.org/wiki/Virginia_Tech_massacre
http://www.edmondsun.com/local/x2056573867/State-lawmakers-support-concealed-carry-for-teachers
http://www.edmondsun.com/local/x2056573867/State-lawmakers-support-concealed-carry-for-teachers
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Our Case 

Following 2012’s Sandy Hook Elementary School massacre in Newtown, Connecticut, the 

state of Calirado, one of the nation’s fifty states, amended its gun control laws. The Calirado state 

legislature passed the Schools Against Firearm Accidents (SAFA) Act.       

The 2013 SAFA Act reads as follows:  

 

 

 

 

  

 

 

 

 

Five months before the passage of the SAFA Act, the crime rate skyrocketed in Hutchins, 

one of Calirado’s smaller cities.  Of the 400 personal residences in the urban area, 115 of them had 

undergone a home invasion in the past three months. After a violent break in and vandalism of a 

92 year old World War II veteran’s home, a Hutchins resident, Mr. Taylor Swiss became fed up 

with the bad guys bullying and victimizing innocent people. He decided to do what he calls “even 

the playing field.” Swiss founded a program called the Armed Residents Project. The Armed 

Residents Project offers free nuclear handguns to every homeowner in the city of Hutchins in 

Northwest Calirado.  The Armed Residents Project has received immense support from the 

community and extensive monetary donations, thus enabling Swiss to put a nuclear handgun in 

the hands of every Hutchins resident who wants one.  Swiss served in the Vietnam War and is an 

experienced gunman.  He personally provides firearm training to all Hutchins residents receiving 

a nuclear handgun.       

Teresa Mother, is a 35 year old widow living in Hutchins with her two teenage sons.  Ms. 

Mother, who was formerly a stay-at-home mom is now a third grade teacher at Hutchins 

Elementary School.  She moved her family in to the city six months before the passage of the 

SAFA Act to accept a teaching position after the untimely death of her husband, who was killed 

in a tragic hit and run car accident.  Five months after settling in to Hutchins, the Mothers’ home 

was broken in to in the middle of the night.  Mother and her two sons were each woken up in their 

sleep, tied up to chairs in their living room and subsequently gagged. For the next hour, they 

 

Schools Against Firearm Accidents Act 

§ 1. The possession of all types of firearms (from BB guns to AK-47s) by Caliradoans 

under the age of 25 years old shall be unlawful.  

§ 2. It shall be unlawful for a person to sell any firearm to a minor. 

§ 3. Parents shall be held criminally liable if their child is found in possession of a gun. 

§ 4. It shall be unlawful for an adult in Calirado that has children under 25 years old 

still living in the house, to own a firearm. 
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proceeded to watch three masked hoodlums take all of their valuable personal belongings and 

vandalize their home with red spray paint.   

This experience took a strong economic and emotional toll on the family which was still 

mourning the death of their father/husband and primary breadwinner.   His death had already had 

a negative impact on the family’s finances because Mr. Mother had lacked life insurance and thus 

this forced Ms. Mother to go back to work.  Since the incident, the family has had a difficult time 

affording new belongings and restoring their home. Furthermore, since the incident, Ms. Mother 

has experienced trouble sleeping. One of her sons has been diagnosed with a mild case of Post-

Traumatic Stress Disorder (PTSD) because he constantly fears for his safety and always feels on 

guard.  He has been severely depressed since the incident occurred and spends most of his time at 

home playing video games.     

As the crime rate in Hutchins continued to skyrocket, Ms. Mother became increasingly 

worried about the safety of her family and the protection of her home.  She read about the Armed 

Residents Project in the local newspaper and decided to contact Mr. Swiss to receive a nuclear 

handgun to keep in her home for protection and self-defense.  One week later, Mr. Swiss trained 

Ms. Mother on how to use a nuclear handgun and provided her with one for her personal use.  

A month later, Ms. Mother was arrested for SAFA Act violations when it was learned by 

local police officers that she owned a nuclear handgun and still had two teenage boys living at 

home.   The State of Calirado prosecuted Ms. Mother under the new law. She was convicted of 

SAFA Act §4 violations and sentenced accordingly. Now, she appeals her sentence to the Calirado 

Supreme Court. 

Petitioners, who are the attorneys representing the defendant in the case Mother v. 

Calirado, will argue that the SAFA Act violates the Second Amendment which guarantees a 

citizen the right to bear arms. Respondents, who are the attorneys for the state of Calirado , will 

argue that the Second Amendment only guarantees gun rights to those who are members of a well-

regulated militia and since the defendant is not a member of any national guard, she is not protected 

by the Second Amendment and thus her conviction should be affirmed.  
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Pointers for the Second Amendment Debate 

Constitutional Interpretation 

 

The U.S. Constitution is designed to provide for a national government that is sufficiently 

strong and flexible to meet the needs of the nation, yet sufficiently limited and just to protect 

guaranteed rights of citizens; it permits a balance between society's need for order and the 

individual's right to freedom.  

 

To assure these ends, the Framers of the Constitution created three independent and co-

equal branches of government; the executive, legislative, and judicial branch.  In short, the 

legislative branch makes the laws while it is the duty of the executive branch, headed by the 

President, to carry out and enforce these laws. The judicial branch has the authority to invalidate 

legislation or executive actions which, in the Court's considered judgment, conflict with the 

Constitution.  

 

This power of "judicial review," or in other words, the ability to interpret laws and the 

Constitution, has given the Court a crucial responsibility in assuring individual rights, as well as 

in maintaining a "living Constitution" whose broad provisions are continually applied to 

complicated new situations. 

 

 The Second Amendment is broken up into two main clauses.  The prefatory or introductory 

clause includes the phrase “A well regulated Militia, being necessary to the security of a free State.”  

The operative or main clause includes the phrase “the right of the people to keep and bear Arms, 

shall not be infringed.”   

 

 Advocates on either side of the gun rights debate will often place particular emphasis on one 

of the two clauses within the Second Amendment depending on the side they are advocating for.  

The two main interpretations of the Second Amendment are that 1. it serves to protect “individual 

rights” to ownership and possession of firearms for personal use or 2. it serves to support “states’ 

rights” and to protect the states in their authority to maintain formal, organized militia (armies).  

 

 In this debate, you should propose a particular constitutional interpretation of the Second 

Amendment clauses.  Think about which interpretation would best support your client’s position 

in this case. In order to defend the constitutional interpretation you have chosen, you should use at 

least 3 or 4 of the following 6 methods of constitutional interpretation listed below. Provide 

evidence from the cases and the additional sources given to support the methods you’ve chosen to 

employ in your constitutional interpretation of the Second Amendment.  All students must include 

arguments from tradition and a precedential argument in their constitutional interpretation 

analysis.   
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Methods of Constitutional Interpretation 

Type of 

Modality 

Definition Examples 

 

 

 

Textualism 

 

 

"That's what the 

Constitution says." 

 

 "The Second Amendment says `right of the 

people to keep and bear arms,´ so the people 

have a right to keep and bear arms." 

 

“The Second Amendment says `A well 

regulated militia . . .,´ so the right is limited 

only to the militia.” 
 

 

Original 

Meaning 

Argument  

 

 

“That's what the 

Constitutional clause 

meant to those who 

enacted it.” 

 

"`Militia´ meant `armed adult male 

citizenry´ when the Amendment was 

enacted, so that's how we should interpret it 

today." 

 

 "`Arms' meant muskets and the like when 

the Amendment was enacted, so that's how 

we should interpret it today." 

 

 

 

 

Original  

Intent 

Argument 

"If we asked the 

Framers today what 

they wanted, they'd tell 

us this was it."  (This 

is related to original 

meaning argument, but 

different -- it focuses 

on what the Framers 

wanted to do, even if 

they didn't embody it 

in the text of the 

provision). 

“The Framers would have been shocked by 

the notion of the government taking away 

our handguns." 

"The Framers would have been shocked by 

the notion of people being entitled to own 

guns in a society where guns cause so much 

death and violence." 

 

 

Argument From  

Tradition 

 

"That's the way 

Americans have done 

things for hundreds of 

years. 

 

"Throughout the 19th century and almost all 

of the 20th century, everyone was allowed to 

own handguns.  Throughout the 19th and 

much of the 20th centuries, legal 

commentators have seen the Second 

Amendment as creating an individual right." 

“Throughout the 19th and 20th centuries, 

state courts enforcing similar state guarantees 

have allowed reasonable regulations of 

firearms ownership.” 

 

 

 

 

 

“The Court has held that the Second 

Amendment protects weapons that are part 

of ordinary military equipment, and 

handguns certainly qualify." 
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Precedential 

Argument/ 

Stare Decisis 

Look to what the 

courts have written 

about the clause.  

 

           

 "The Court has held that the Second 

Amendment was meant to keep the Militia 

as an effective force, and they can be 

nicely effective just with rifles." 

 

 

Purposive 

Argument 

"The constitutional 

provision was meant to 

accomplish a particular 

goal, and we should 

interpret it this way 

because this way best 

suits that goal."  (This 

differs from original 

meaning argument 

because it focuses less 

on what the specific 

words meant at the 

time, and more on the 

goal the drafters were 

trying to achieve.) 

"The purpose of the Amendment was to 

keep an armed citizenry as a bulwark 

against tyrannical government, so the 

government shouldn't be allowed to take 

away our handguns." 

"The purpose of the Amendment was to 

provide a ready source of troops for the 

federal government should it need it for 

military purposes, so the government can 

forbid whatever firearms it thinks are 

unnecessary." 

 

 

Interest-Balancing Inquiry 
 

 The Supreme Court has acknowledged that a scrutiny analysis is not appropriate in Second 

Amendment cases because all gun control regulation will seek to advance a compelling 

government interest of promoting the safety of American citizens.  Thus, in this case where there 

are important interests on both sides of the constitutional debate, an interest-balancing inquiry is 

more appropriate.  In an interest-balancing inquiry, the Court considers the competing interests 

impacted by the law in question and asks whether the law burdens a protected interest in a way 

that is out of proportion to its benefit upon other important governmental interests.  Interest-

balancing describes a judicial process that measures competing interests to determine which is 

“weightier" and/or proposes a particular substantive outcome characterized as a "balance" between 

the competing interests.  

 

 Balancing may take one of two forms in cases before the U.S. Supreme Court. In the first, the 

Court may measure competing interests against each other and determine which carries the most 

weight. For example, in New York v. Ferber, the Court upheld a statute criminalizing distribution 

of child pornography because the evil eliminated by the statute far outweighed any infringement 

on First Amendment free speech interests.  
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 In the second form of balancing, the Court attempts to "strike a balance" between competing 

interests. Thus, in Tennessee v. Garner, the Court held that a police officer may use deadly force to 

stop a fleeing felon if the officer has probable cause to believe that the suspect poses a threat of 

serious physical harm to others. In Garner, the Court did not find that one interest clearly 

outweighed the other. Instead, both the state's interest in law enforcement and the individual's 

interest in being free from harm were weighed in the analysis and given due recognition. 
 

When making an interest-balancing inquiry analysis, it is important to consider: 

 The law or statute’s effect on the competing interests 

 The degree of good and harm the law causes in proportion to one another.  

 The existence of any clearly superior less restrictive alternative(s) to the law 

 Ways to strike a balance or reasonable compromise between the competing interests  

 

Fundamental Rights 

 You should also consider an argument for whether or not the right to bear arms and/or self-

defense is a fundamental right.    

 As you may recall from Debate Cycle 2, the Supreme Court has pronounced the following 

definitions and descriptions of fundamental rights:  

1. They are “implicit in the concept of ordered liberty.” Palko v. Connecticut,  (1937). In other 

words, fundamental rights are those which are understood, even if they are not explicitly 

mentioned in the Constitution, to be essential to American ideals of freedom. 

 

2. They are “deeply rooted in the Nation’s history and tradition.” Moore v. E. Cleveland, 

(1977).   

 

3. “We protect those [fundamental] rights not because they contribute, in some direct and 

material way, to the public welfare, but because they form so central a part of an 

individual’s life.”  Bowers v. Hardwick [J. Blackmun, dissenting] (1986).  The Court has 

emphasized that not all interests that make society better are fundamental rights.  

Fundamental rights are those that relate to the human dignity of the individuals. 

 

 

1. Which constitutional interpretation of the Second Amendment should be employed by the court 

in determining whether the SAFA Act is constitutional?  Which constitutional interpretation would 

best support your client’s side? Why is it the most appropriate interpretation? Which methods will 

you use to support this constitutional interpretation?   What evidence/data will you use from the 

cases and sources provided while employing the methods of constitutional interpretation? 

  

Issues to Consider in your Analysis of Our Case:  
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2. In an interest-balancing inquiry you will want to consider what compelling, competing interests 

are at stake in this case. Does the statute burden a protected interest in a way or to an extent that is 

out of proportion to the statute’s positive effects upon other important governmental interests?  Are 

either of these interests weightier than the other? How can you use text-based evidence and data 

statistics to support this conclusion?  Is there a way to strike a balance or reasonable compromise 

between the competing interests?   

 

3.  Is the right to bear arms and/or self defense a fundamental right?  Why or why not? How will 

you support your analysis based on the Court pronounced definitions and descriptions of 

fundamental rights? 

 

  

 You can use any of the points discussed in the cases you are given (including the dissents) to 

develop your argument for or against the constitutionality of the SAFA Act.  Be sure to carefully 

compare the facts in each case to those presented above.   Of course, you can also use any other 

good reasons such as public policy, for or against gun rights, that the Court may not have 

considered.  Be sure to use the articles, data graphs, and cartoons provided to support your 

arguments.   
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Legal Precedent 

 DISTRICT OF COLUMBIA v. HELLER 

                                 554 U.S. 570  

                  Supreme Court of the United States (2008) 

 

 

 

 

 

 

 

 

 

Justice Scalia delivered the opinion of the Court. 

The District of Columbia generally prohibits the possession of handguns. It is a crime to carry an 

unregistered firearm, and the registration of handguns is prohibited.  It is a crime to carry an 

unregistered firearm, and the registration of handguns is prohibited. See D.C.Code §§ 7–

2501.01(12)5. Wholly apart from that prohibition, no person may carry a handgun without a 

license, but the chief of police may issue licenses for 1–year periods. District of Columbia law also 

requires residents to keep their lawfully owned firearms, such as registered long guns, “unloaded 

and disassembled or bound by a trigger lock or similar device” unless they are located in a place 

of business or are being used for lawful recreational activities. 

 

Respondent Dick Heller is a D.C. special police officer authorized to carry a handgun while on 

duty at the Thurgood Marshall Judiciary Building. He applied for a registration certificate for a 

handgun that he wished to keep at home, but the District refused. He thereafter filed a lawsuit in 

the Federal District Court for the District of Columbia seeking, on Second Amendment grounds, 

to enjoin [prevent] the city from enforcing the bar on the registration of handguns, the licensing 

requirement insofar as it prohibits the carrying of a firearm in the home without a license, and the 

trigger-lock requirement insofar as it prohibits the use of “functional firearms within the home.”   

                                                             
5 Students who are looking to get more information on this statute can ask their instructor. The full statute can also 

be found online. 

Pointers! 

Petitioners:  Keep an eye out for the Court’s discussion of the Constitutional 

interpretation of the Second Amendment and the right to self-defense.  

Respondents: Keep an eye out for Justice Scalia’s discussion on the limitations of Second 

Amendment rights. Also, look out for Justice Stevens’ interpretation of the clauses of the 

Second Amendment and the public policy arguments made in favor of gun control 

legislation in Justice Breyer’s dissent. 

Both Sides: Pay close attention to Justice Breyer’s interest balancing legal analysis.  
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We turn first to the meaning of the Second Amendment.  The Second Amendment provides: “A 

well-regulated Militia, being necessary to the security of a free State, the right of the people to 

keep and bear Arms, shall not be infringed.” In interpreting this text, we are guided by the principle 

that “[t]he Constitution was written to be understood by the voters; its words and phrases were 

used in their normal and ordinary as distinguished from technical meaning.” United States v. 

Sprague. Normal meaning may of course include an idiomatic meaning, but it excludes secret or 

technical meanings that would not have been known to ordinary citizens in the founding 

generation. 

 

The [introductory] clause [a well regulated militia . . . ] comports with the Court's interpretation of 

the [main] clause – the right to keep and bear arms… The “militia” comprised all males physically 

capable of acting in concert for the common defense. The Antifederalists feared that the Federal 

Government would disarm the people in order to disable this citizens' militia, enabling a politicized 

standing army or a select militia to rule. The response was to deny Congress power to abridge the 

ancient right of individuals to keep and bear arms, so that the ideal of a citizens' militia would be 

preserved. . . .  

 

Like most rights, the right secured by the Second Amendment is not unlimited. From Blackstone 

through the 19th-century cases, commentators and courts routinely explained that the right was 

not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever 

purpose. Although we do not undertake an exhaustive historical analysis today of the full scope of 

the Second Amendment, nothing in our opinion should be taken to cast doubt on longstanding 

prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the 

carrying of firearms in sensitive places such as schools and government buildings, or laws 

imposing conditions and qualifications on the commercial sale of arms. 

 

We also recognize another important limitation on the right to keep and carry arms. United States 

v. Miller said, as we have explained, that the sorts of weapons protected were those “in common 

use at the time.” We think that limitation is fairly supported by the historical tradition of prohibiting 

the carrying of “dangerous and unusual weapons.”  

 

It may be objected that if weapons that are most useful in military service—M–16 rifles and the 

like—may be banned, then the Second Amendment right is completely detached from the 

[introductory] clause. But as we have said, the conception of the militia at the time of the Second 

Amendment's ratification was the body of all citizens capable of military service, who would bring 

the sorts of lawful weapons that they possessed at home to militia duty. It may well be true today 

that a militia, to be as effective as militias in the 18th century, would require sophisticated arms 

that are highly unusual in society at large. Indeed, it may be true that no amount of small arms 

could be useful against modern-day bombers and tanks. But the fact that modern developments 

have limited the degree of fit between the [introductory] clause and the protected right cannot 

change our interpretation of the right. 

 
 

We turn finally to the law at issue here. As we have said, the law totally bans handgun possession 

in the home. It also requires that any lawful firearm in the home be disassembled or bound by a 

trigger lock at all times, rendering it inoperable. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939124626&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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As the quotations earlier in this opinion demonstrate, the inherent right of self-defense has been 

central to the Second Amendment right. The handgun ban amounts to a prohibition of an entire 

class of “arms” that is overwhelmingly chosen by American society for that lawful purpose. The 

prohibition extends, moreover, to the home, where the need for defense of self, family, and 

property is most acute. Under any of the standards of scrutiny that we have applied to enumerated 

constitutional rights, banning from the home the most preferred firearm in the nation to ‘keep’ and 

use for protection of one's home and family, would fail constitutional muster [would not be 

constitutional]. 
 

It is no answer to say, as petitioners do, that it is permissible to ban the possession of handguns so 

long as the possession of other firearms (i.e., long guns) is allowed. It is enough to note, as we 

have observed, that the American people have considered the handgun to be the quintessential self-

defense weapon. There are many reasons that a citizen may prefer a handgun for home defense: It 

is easier to store in a location that is readily accessible in an emergency; it cannot easily be 

redirected or wrestled away by an attacker; it is easier to use for those without the upper-body 

strength to lift and aim a long gun; it can be pointed at a burglar with one hand while the other 

hand dials the police. Whatever the reason, handguns are the most popular weapon chosen by 

Americans for self-defense in the home, and a complete prohibition of their use is invalid. 
 

In sum, we hold that the District's ban on handgun possession in the home violates the Second 

Amendment, as does its prohibition against rendering any lawful firearm in the home operable for 

the purpose of immediate self-defense. Assuming that Heller is not disqualified from the exercise 

of Second Amendment rights, the District must permit him to register his handgun and must issue 

him a license to carry it in the home. 

 

We are aware of the problem of handgun violence in this country, and we take seriously the 

concerns raised by the many who believe that prohibition of handgun ownership is a solution. The 

Constitution leaves the District of Columbia a variety of tools for combating that problem, 

including some measures regulating handguns. But the enshrinement of constitutional rights 

necessarily takes certain policy choices off the table. These include the absolute prohibition of 

handguns held and used for self-defense in the home. Undoubtedly some think that the Second 

Amendment is outmoded in a society where our standing army is the pride of our Nation, where 

well-trained police forces provide personal security, and where gun violence is a serious problem. 

That is perhaps debatable, but what is not debatable is that it is not the role of this Court to 

pronounce the Second Amendment extinct.   

 

We affirm the judgment of the Court of Appeals.    

 

It is so ordered. 

 

 

Justice Stevens, dissenting.  

 

The Second Amendment was adopted to protect the right of the people of each of the several States 

to maintain a well-regulated militia. It was a response to concerns raised during the ratification of 

the Constitution that the power of Congress to disarm the state militias and create a national 

standing army posed an intolerable threat to the sovereignty of the several States. Neither the text 

http://www.law.cornell.edu/supct-cgi/get-const?amendmentii
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of the Amendment nor the arguments advanced by its proponents evidenced the slightest interest 

in limiting any legislature’s authority to regulate private civilian uses of firearms. Specifically, 

there is no indication that the Framers of the Amendment intended to enshrine the common-law 

right of self-defense in the Constitution. . . . 
 

The preamble to the Second Amendment makes three important points. It identifies the 

preservation of the militia as the Amendment’s purpose; it explains that the militia is necessary to 

the security of a free State; and it recognizes that the militia must be well regulated. The Framers’ 

single-minded focus in crafting the constitutional guarantee to keep and bear arms was on military 

uses of firearms, which they viewed in the context of service in state militias.  
 

The majority today tries to denigrate the importance of this clause of the Amendment by beginning 

its analysis with the Amendment’s [main] provision and returning to the preamble merely “to 

ensure that our reading of the [main] clause is consistent with the announced purpose.” That is not 

how this Court ordinarily reads such texts, and it is not how the preamble would have been viewed 

at the time the Amendment was adopted. 
 

Right of the people. The words the people in the Second Amendment refer back to the object 

announced in the Amendment’s preamble. They remind us that it is the collective action of 

individuals having a duty to serve in the militia that the text directly protects and, perhaps more 

importantly, that the ultimate purpose of the Amendment was to protect the States’ share of the 

divided sovereignty created by the Constitution. 
 

Keep and bear arms. Although the (majority’s) discussion of these words treats them as two 

“phrases”—as if they read to keep and to bear—they describe a unitary right: to possess arms if 

needed for military purposes and to use them in conjunction with military activities. The single 

right that it does describe is both a duty and a right to have arms available and ready for military 

service, and to use them for military purposes when necessary. Different language surely would 

have been used to protect nonmilitary use and possession of weapons from regulation if such an 

intent had played any role in the drafting of the Amendment. 
 

When each word in the text is given full effect, the Amendment is most naturally read to secure to 

the people a right to use and possess arms in conjunction with service in a well regulated militia. 
 

The Miller Court unanimously concluded that the Second Amendment did not apply to the 

possession of a firearm that did not have “some reasonable relationship to the preservation or 

efficiency of a well regulated militia.” The key to that decision did not turn on the difference 

between muskets and sawed-off shotguns; it turned, rather, on the basic difference between the 

military and nonmilitary use and possession of guns. 

Justice Breyer, dissenting.   

 

The majority's conclusion is wrong for two independent reasons. The first reason is that set forth 

by Justice Stevens—namely, that the Second Amendment protects militia-related, not self-

defense-related, interests. These two interests are sometimes intertwined. To assure 18th-century 

citizens that they could keep arms for militia purposes would necessarily have allowed them to 

keep arms that they could have used for self-defense as well. But self-defense alone, detached from 

any militia-related objective, is not the Amendment's concern. 
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The second independent reason is that the protection the Amendment provides is not absolute. The 

Amendment permits government to regulate the interests that it serves. Thus, irrespective of what 

those interests are—whether they do or do not include an independent interest in self-defense—

the majority's view cannot be correct unless it can show that the District's regulation is 

unreasonable or inappropriate in Second Amendment terms. This the majority cannot do. 

  

In this opinion I shall focus upon the second reason. I shall show that the District's law is consistent 

with the Second Amendment even if that Amendment is interpreted as protecting a wholly separate 

interest in individual self-defense. That is so because the District's regulation, which focuses upon 

the presence of handguns in high-crime urban areas, represents a permissible legislative response 

to a serious, indeed life-threatening, problem. 

 

Colonial history itself offers important examples of the kinds of gun regulation that citizens would 

then have thought compatible with the “right to keep and bear arms,” whether embodied in Federal 

or State Constitutions, or the background common law. And those examples include substantial 

regulation of firearms in urban areas, including regulations that imposed obstacles to the use of 

firearms for the protection of the home. Boston, Philadelphia, and New York City, the three largest 

cities in America during that period, all restricted the firing of guns within city limits to at least 

some degree.  

 

The majority criticizes my citation of these colonial laws. But, as much as it tries, it cannot ignore 

their existence. I suppose it is possible that, as the majority suggests, they all in practice contained 

self-defense exceptions. But none of them expressly provided one, and the majority's assumption 

that such exceptions existed relies largely on the preambles to these acts—an interpretive 

methodology that it elsewhere roundly derides. And in any event, as I have shown, the gunpowder-

storage laws would have burdened armed self-defense, even if they did not completely prohibit it. 

. . .  

 

Respondent proposes that the Court adopt a “strict scrutiny” test, which would require reviewing 

with care each gun law to determine whether it is “narrowly tailored to achieve a compelling 

governmental interest.” . . . . But the majority, appropriately, rejects that suggestion by broadly 

approving a set of laws—prohibitions on concealed weapons, forfeiture by criminals of the Second 

Amendment right, prohibitions on firearms in certain locales, and governmental regulation of 

commercial firearm sales—whose constitutionality under a strict scrutiny standard would be far 

from clear.  Indeed, adoption of a true strict-scrutiny standard for evaluating gun regulations would 

be impossible. That is because almost every gun-control regulation will seek to advance (as the 

one here does) a primary concern of every government—a concern for the safety and indeed the 

lives of its citizens. 

 

I would simply adopt an interest-balancing inquiry explicitly. The fact that important interests 

lie on both sides of the constitutional equation suggests that review of gun-control regulation is 

not a context in which a court should effectively presume either constitutionality (as in rational-

basis review) or unconstitutionality (as in strict scrutiny). Rather, where a law significantly 

implicates competing constitutionally protected interests in complex ways, the Court generally 

asks whether the statute burdens a protected interest in a way or to an extent that is out 

of proportion to the statute's salutary effects upon other important governmental interests. 
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Any answer would take account both of the statute's effects upon the competing interests and the 

existence of any clearly superior less restrictive alternative. Contrary to the majority's unsupported 

suggestion that this sort of “proportionality” approach is unprecedented, the Court has applied it 

in various constitutional contexts, including election-law cases, speech cases, and due process 

cases. 

 

The above-described approach seems preferable to a more rigid approach here for a further reason. 

Experience as much as logic has led the Court to decide that in one area of constitutional law or 

another, the interests are likely to prove stronger on one side of a typical constitutional case than 

on the other. Here, we have little prior experience. Courts that do have experience in these matters 

have uniformly taken an approach that treats empirically-based legislative judgment with a degree 

of deference. . . .  

 

First, consider the facts as the legislature saw them when it adopted the District statute. . . .  From 

1993 to 1997, there were 180,533 firearm-related deaths in the United States, an average of over 

36,000 per year. Dept. of Justice, Bureau of Justice Statistics.  Fifty-one percent were suicides, 

44% were homicides, 1% were legal interventions, 3% were unintentional accidents, and 1% were 

of undetermined causes. Over that same period there were an additional 411,800 nonfatal firearm-

related injuries treated in U.S. hospitals, an average of over 82,000 per year. Of these, 62% resulted 

from assaults, 17% were unintentional, 6% were suicide attempts, 1% were legal interventions, 

and 13% were of unknown causes.  The statistics are particularly striking in respect to children 

and adolescents. In over one in every eight firearm-related deaths in 1997, the victim was someone 

under the age of 20.  Firearm-related deaths account for 22.5% of all injury deaths between the 

ages of 1 and 19. . . .  

 

Empirically based arguments may have proved strong enough to convince many legislatures, as a 

matter of legislative policy, not to adopt total handgun bans. But the question here is whether they 

are strong enough to destroy judicial confidence in the reasonableness of a legislature that rejects 

them. And that they are not. For one thing, they can lead us more deeply into the uncertainties that 

surround any effort to reduce crime, but they cannot prove either that handgun possession 

diminishes crime or that handgun bans are ineffective. The statistics do show a soaring District 

crime rate. And the District's crime rate went up after adopting a handgun ban. But, as students of 

elementary logic know, after it does not mean because of it. What would the District's crime rate 

have looked like without the ban? Higher? Lower? The same? Experts differ; and we, as judges, 

cannot say. 

 

What about the fact that foreign nations with strict gun laws have higher crime rates? Which is the 

cause and which the effect? The proposition that strict gun laws cause crime is harder to accept 

than the proposition that strict gun laws in part grow out of the fact that a nation already has a 

higher crime rate. And we are then left with the same question as before: What would have 

happened to crime without the gun laws—a question that respondent and his amici do not 

convincingly answer. 

 

At the same time the majority ignores a more important question: Given the purposes for which 

the Framers enacted the Second Amendment, how should it be applied to modern-day 
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circumstances that they could not have anticipated? Assume, for argument's sake, that the Framers 

did intend the Amendment to offer a degree of self-defense protection. Does that mean that the 

Framers also intended to guarantee a right to possess a loaded gun near swimming pools and 

playgrounds? That they would not have cared about the children who might pick up a loaded gun 

on their parents' bedside table? That they would have lacked concern for the risk of accidental 

deaths or suicides that readily accessible loaded handguns in urban areas might bring? Unless we 

believe that they intended future generations to ignore such matters, answering questions such as 

those in this case requires judgment—judicial judgment exercised within a framework for 

constitutional analysis that guides that judgment and which makes its exercise transparent. One 

cannot answer those questions by combining inconclusive historical research with judicial ipse 

dixit. 

 

The argument about method, however, is by far the less important argument surrounding today's 

decision. Far more important are the unfortunate consequences that today's decision is likely to 

spawn. Not least of these, as I have said, is the fact that the decision threatens to throw into doubt 

the constitutionality of gun laws throughout the United States. I can find no sound legal basis for 

launching the courts on so formidable and potentially dangerous a mission. In my view, there 

simply is no untouchable constitutional right guaranteed by the Second Amendment to keep loaded 

handguns in the house in crime-ridden urban areas. 

 

For these reasons, I conclude that the District's measure is a proportionate, not a disproportionate, 

response to the compelling concerns that led the District to adopt it. And, for these reasons as well 

as the independently sufficient reasons set forth by Justice Stevens, I would find the District's 

measure consistent with the Second Amendment's demands.   

 

With respect, I dissent. 
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Short Answer Questions for Heller 

 

Directions: Answer the following questions in 3-4 sentences each. Be sure to use evidence from 

the cases to support your answers.  

Week 1 & 2: 

1. According to the Court, what types of guns are protected by the Second Amendment?  

Would the nuclear handgun in our case fall into this category? Why or why not? 

 

 

 

 

 

 

2. How do Justice Scalia and Justice Stevens’ interpretations of the Second Amendment 

differ? How do they use some of the constitutional methodologies we’ve studied in their 

arguments? Which of their constitutional interpretations would be most helpful to your 

client? Why? 

 

 

 

 

 

 

 

 

3. What reasons does the Court give for striking down DC’s ban on handguns? Would any of 

these be relevant to the facts in our case? Is it possible to distinguish the facts in the Heller 

case from the facts in the Mother case to arrive as a different result? 
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Week 3 & 4:  

4. According to Justice Breyer’s dissenting opinion, what is an interest-balancing inquiry 

and when should it be used? 

  

 

 

 

 

 

5. What are the conflicting, compelling interests at stake in Heller? Why does Justice 

Breyer conclude that DC’s handgun ban was a proportionate response to the compelling 

concerns that led the District to adopt it?   

 

 

 

 

 

 

 

 

 

6. What are the conflicting, compelling interests at stake in the Mother case? Are either of 

these interests weightier than the other? Is there a way to strike a balance or reasonable 

compromise between the competing interests? Be sure to use text-based evidence or data 

to support your conclusion.  
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7. Using the table below, synthesize 3 public policy arguments for and against gun rights. 

Use the majority and dissenting opinions of Heller, as well as, the additional sources of 

information provided such as the newspaper article, data reports, and political cartoons to 

support your arguments.   

 

Public Policy Arguments in Favor of  

2nd Amendment Individual Gun Rights 

Public Policy Arguments Against 

2nd Amendment Individual Gun Rights 
Argument Quote from Text, 

Data Statistics, or 

Description of 

Cartoon 

Argument Quote from Text, 

Data Statistics, or 

Description of 

Cartoon 
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UNITED STATES v. MILLER et. al. 

307 U.S. 174 

Supreme Court of the United States (1939) 

 

 

 

 

 

 

Mr. Justice McReynolds delivered the opinion of the Court.  

An indictment in the District Court Western District Arkansas, charged that Jack Miller and Frank 

Layton did unlawfully, knowingly, wilfully, and feloniously transport in interstate commerce from 

the town of Claremore in the State of Oklahoma to the town of Siloam Springs in the State of 

Arkansas a certain firearm, to-wit, a double barrel 12-gauge Stevens shotgun having a barrel less 

than 18 inches in length, bearing identification number 76230, said defendants, at the time of so 

transporting said firearm in interstate commerce as aforesaid, not having registered said firearm as 

required by Section 1132d of Title 26, United States Code, 26 U.S.C.A. s 1132d, and not having 

in their possession a stamp-affixed written order for said firearm and the regulations issued under 

authority of the said Act of Congress known as the ‘National Firearms Act’ approved June 26, 

1934, contrary to the form of the statute in such case made and provided, and against the peace 

and dignity of the United States. 

A duly interposed demurrer alleged: The National Firearms Act is not a revenue measure but an 

attempt to usurp police power reserved to the States, and is therefore unconstitutional. Also, it 

offends the inhibition of the Second Amendment to the Constitution, U.S.C.A.-‘A well regulated 

Militia, being necessary to the security of a free State, the right of the people to keep and bear 

Arms, shall not be infringed.’ 

 

The District Court held that section 11 of the Act violates the Second Amendment.  It accordingly 

sustained the demurrer and quashed the indictment. 

 

The cause is here by direct appeal. 

 

In the absence of any evidence tending to show that possession or use of a ‘shotgun having a barrel 

of less than eighteen inches in length’ at this time has some reasonable relationship to the 

Pointers! 

Both Sides: Pay close attention to why the court determines that the National Firearms 

Act does not violate the Constitution. According to the Court, ownership of what types of 

weapons is protected by the Second Amendment?  Considering the type of gun ownership 

at issue in our case, think about how you could make an argument proving that this 

weapon could or could not be protected based on the Miller precedent.   
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preservation or efficiency of a well regulated militia, we cannot say that the Second Amendment 

guarantees the right to keep and bear such an instrument. Certainly it is not within judicial notice 

that this weapon is any part of the ordinary military equipment or that its use could contribute to 

the common defense. Aymette v. State of Tennessee.  

The Constitution as originally adopted granted to the Congress power-‘To provide for calling forth 

the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions; To 

provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them 

as may be employed in the Service of the United States, reserving to the States respectively, the 

Appointment of the Officers, and the Authority of training the Militia according to the discipline 

prescribed by Congress.’ U.S. Const. Art. 1, §8. With obvious purpose to assure the continuation 

and render possible the effectiveness of such forces the declaration and guarantee of the Second 

Amendment were made. It must be interpreted and applied with that end in view. 

The signification attributed to the term Militia appears from the debates in the Convention, the 

history and legislation of Colonies and States, and the writings of approved commentators. These 

show plainly enough that the Militia comprised all males physically capable of acting in concert 

for the common defense. ‘A body of citizens enrolled for military discipline.’ And further, that 

ordinarily when called for service these men were expected to appear bearing arms supplied by 

themselves and of the kind in common use at the time. 

The General Assembly of Virginia, October, 1785, declared: ‘The defense and safety of the 

commonwealth depend upon having its citizens properly armed and taught the knowledge of 

military duty.’ 

Most if not all of the States have adopted provisions touching the right to keep and bear arms. 

Differences in the language employed in these have naturally led to somewhat variant conclusions 

concerning the scope of the right guaranteed. But none of them seem to afford any material support 

for the challenged ruling of the court below. 

We are unable to accept the conclusion of the court below and the challenged judgment must be 

reversed. The cause will be remanded for further proceedings. 

Reversed and remanded. 

 

 

 

 

 

 

 



100 
 

Short Answer Questions for Miller 

Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual 

evidence from the cases to support your answers.  

Week 1 &2: 

1. How did the defendants in Miller allegedly violate the National Firearms Act?  

 

  

 

 

 

 

 

2. According to the Court, why is the National Firearms Act constitutional? Ownership of 

what kinds of weapons does the Second Amendment protect? Was Miller’s weapon 

protected by the Second Amendment? According to this definition, is the nuclear weapon 

in Mother protected by the Second Amendment? Why or why not? 

  

 

 

 

 

 

 

 

 

3. Use the chart below to keep track of how each justice defined the key terms listed.  

Cases/ 

Terms 

U.S. v. Miller D.C. v. Heller  

Majority Opinion 

D.C. v. Heller Justice 

Stevens’ Dissent 

 

Militia 

 

 

 

 

 

  

 

Arms 
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MCDONALD v. CITY OF CHICAGO 

        130 S. Ct. 3020 

 Supreme Court of the United States (2010) 

 

 

 

 

 

 

Mr. Justice Alito delivered the opinion of the Court.  

Two years ago, in District of Columbia v. Heller, we held that the Second Amendment protects 

the right to keep and bear arms for the purpose of self-defense, and we struck down a District of 

Columbia law that banned the possession of handguns in the home. The city of Chicago (City) and 

the village of Oak Park, a Chicago suburb, have laws that are similar to the District of Columbia's, 

but Chicago and Oak Park argue that their laws are constitutional because the Second Amendment 

has no application to the States. We have previously held that most of the provisions of the Bill of 

Rights apply with full force to both the Federal Government and the States. Applying the standard 

that is well established in our case law, we hold that the Second Amendment right is fully 

applicable to the States. 

Otis McDonald, Adam Orlov, Colleen Lawson, and David Lawson (Chicago petitioners) 

are Chicago residents who would like to keep handguns in their homes for self-defense but are 

prohibited from doing so by Chicago's firearms laws. A City ordinance provides that “[n]o person 

shall ... possess ... any firearm unless such person is the holder of a valid registration certificate for 

such firearm.” Chicago, Ill., Municipal Code § 8–20–040(a) (2009). The Code then prohibits 

registration of most handguns, thus effectively banning handgun possession by almost all private 

citizens who reside in the City.   

Chicago enacted its handgun ban to protect its residents from the loss of property and injury or 

death from firearms. The Chicago petitioners, however, argue that the handgun ban has left them 

vulnerable to criminals. Chicago Police Department statistics, we are told, reveal that the City's 

handgun murder rate has actually increased since the ban was enacted and that Chicago residents 

now face one of the highest murder rates in the country and rates of other violent crimes that exceed 

the average in comparable cities. 

Pointers! 

Petitioners:  Keep an eye out for the Court’s discussion of why the right to bear arms/self-

defense is a fundamental right.  

Respondents: Keep an eye out for the discussion of why the right to bear arms is not an 

explicit fundamental right in Justice Breyer’s dissent.  Pay close attention to the history of 

gun control legislation Justice Breyer describes.  
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Several of the Chicago petitioners have been the targets of threats and violence. For instance, 

Otis McDonald, who is in his late seventies, lives in a high-crime neighborhood. He is a 

community activist involved with alternative policing strategies, and his efforts to improve his 

neighborhood have subjected him to violent threats from drug dealers.  Lawson is 

a Chicago resident whose home has been targeted by burglars. In Mrs. Lawson's judgment, 

possessing a handgun in Chicago would decrease her chances of suffering serious injury or death 

should she ever be threatened again in her home. McDonald, Lawson, and the other Chicago 

petitioners own handguns that they store outside of the city limits, but they would like to keep their 

handguns in their homes for protection.  

After our decision in Heller, the Chicago petitioners and two groups filed suit against the City in 

the United States District Court for the Northern District of Illinois. They sought a declaration that 

the handgun ban and several related Chicago ordinances violate the Second and Fourteenth 

Amendments to the United States Constitution.  

With this framework in mind, we now turn directly to the question whether the Second Amendment 

right to keep and bear arms is incorporated in the concept of due process. In answering that 

question, as just explained, we must decide whether the right to keep and bear arms is fundamental 

to our scheme of ordered liberty, Duncan, or as we have said in a related context, whether this 

right is “deeply rooted in this Nation's history and tradition,” Washington v. Glucksberg. 

Our decision in Heller points unmistakably to the answer. Self-defense is a basic right, recognized 

by many legal systems from ancient times to the present day, and in Heller, we held that individual 

self-defense is “the central component” of the Second Amendment right. Explaining that “the need 

for defense of self, family, and property is most acute” in the home, we found that this right applies 

to handguns because they are “the most preferred firearm in the nation to ‘keep’ and use for 

protection of one's home and family.”   

Heller makes it clear that this right is “deeply rooted in this Nation's history and 

tradition.” Glucksberg. Heller explored the right's origins, noting that the 1689 English Bill of 

Rights explicitly protected a right to keep arms for self-defense, and that by 1765, Blackstone was 

able to assert that the right to keep and bear arms was “one of the fundamental rights of 

Englishmen.”  

Blackstone's assessment was shared by the American colonists. As we noted in Heller, King 

George III's attempt to disarm the colonists in the 1760's and 1770's “provoked polemical reactions 

by Americans invoking their rights as Englishmen to keep arms.” 

The right to keep and bear arms was considered no less fundamental by those who drafted and 

ratified the Bill of Rights. “During the 1788 ratification debates, the fear that the federal 

government would disarm the people in order to impose rule through a standing army or select 

militia was pervasive in Antifederalist rhetoric.” Heller. Federalists responded, not by arguing that 

the right was insufficiently important to warrant protection but by contending that the right was 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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adequately protected by the Constitution's assignment of only limited powers to the Federal 

Government.  

Thus, Antifederalists and Federalists alike agreed that the right to bear arms was fundamental to 

the newly formed system of government.  But those who were fearful that the new Federal 

Government would infringe traditional rights such as the right to keep and bear arms insisted on 

the adoption of the Bill of Rights as a condition for ratification of the Constitution. This is surely 

powerful evidence that the right was regarded as fundamental in the sense relevant here. 

It is important to keep in mind that Heller, while striking down a law that prohibited the possession 

of handguns in the home, recognized that the right to keep and bear arms is not “a right to keep 

and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.” We made 

it clear in Heller that our holding did not cast doubt on such longstanding regulatory measures as 

“prohibitions on the possession of firearms by felons and the mentally ill,” “laws forbidding the 

carrying of firearms in sensitive places such as schools and government buildings, or laws 

imposing conditions and qualifications on the commercial sale of arms.” We repeat those 

assurances here. Despite municipal respondents' doomsday proclamations, incorporation does not 

imperil every law regulating firearms. 

In Heller, we held that the Second Amendment protects the right to possess a handgun in the home 

for the purpose of self-defense. Unless considerations of stare decisis counsel otherwise, a 

provision of the Bill of Rights that protects a right that is fundamental from an American 

perspective applies equally to the Federal Government and the States. We therefore hold that the 

Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right 

recognized in Heller. The judgment of the Court of Appeals is reversed, and the case is remanded 

for further proceedings. 

It is so ordered. 

Justice Breyer, dissenting.   

[T]he specific question before us is not whether there are references to the right to bear arms for 

self-defense throughout this Nation's history—of course there are—or even whether the Court 

should incorporate a simple constitutional requirement that firearms regulations not unreasonably 

burden the right to keep and bear arms, but rather whether there is a consensus that so substantial a 

private self-defense right as the one described in Heller applies to the States. On this question, the 

reader will have to make up his or her own mind about the historical record that I describe in part 

below. In my view, that record is insufficient to say that the right to bear arms for private self-

defense, as explicated by Heller, is fundamental in the sense relevant to the incorporation inquiry. 

As the evidence below shows, States and localities have consistently enacted firearms regulations, 

including regulations similar to those here, throughout our Nation's history. Courts have repeatedly 

upheld such regulations. And it is, [. . . ] possible, and perhaps likely, that incorporation will impose 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


104 
 

on every, or nearly every, State a different right to bear arms than they currently recognize—a 

right that threatens to destabilize settled state legal principles. . . .  

I thus cannot find a historical consensus with respect to whether the right described by Heller is 

“fundamental” as our incorporation cases use that term. Nor can I find sufficient historical support 

for the majority's conclusion that that right is “deeply rooted in this Nation's history and tradition.” 

Instead, I find no more than ambiguity and uncertainty that perhaps even expert historians would 

find difficult to penetrate. And a historical record that is so ambiguous cannot itself provide an 

adequate basis for incorporating a private right of self-defense and applying it against the States. 

Consider too that countless gun regulations of many shapes and sizes are in place in every State 

and in many local communities. Does the right to possess weapons for self-defense extend outside 

the home? To the car? To work? What sort of guns are necessary for self-defense? Handguns? 

Rifles? Semiautomatic weapons? When is a gun semi-automatic? Where are different kinds of 

weapons likely needed? Does time-of-day matter? Does the presence of a child in the house 

matter? Does the presence of a convicted felon in the house matter? Do police need special rules 

permitting patdowns designed to find guns? When do registration requirements become severe to 

the point that they amount to an unconstitutional ban? Who can possess guns and of what kind? 

Aliens? Prior drug offenders? Prior alcohol abusers? How would the right interact with a state or 

local government's ability to take special measures during, say, national security emergencies? As 

the questions suggest, state and local gun regulation can become highly complex, and these “are 

only a few uncertainties that quickly come to mind.”  

In sum, the Framers did not write the Second Amendment in order to protect a private right of 

armed self-defense. There has been, and is, no consensus that the right is, or was, “fundamental.” 

No broader constitutional interest or principle supports legal treatment of that right as fundamental. 

To the contrary, broader constitutional concerns of an institutional nature argue strongly against 

that treatment. 

 

Moreover, nothing in 18th-, 19th-, 20th-, or 21st-century history shows a consensus that the right 

to private armed self-defense, as described in Heller, is “deeply rooted in this Nation's history or 

tradition” or is otherwise “fundamental.” Indeed, incorporating the right recognized in Heller may 

change the law in many of the fifty states. Read in the majority's favor, the historical evidence is 

at most ambiguous. And, in the absence of any other support for its conclusion, ambiguous history 

cannot show that the Fourteenth Amendment incorporates a private right of self-defense against 

the States. 

With respect, I dissent. 

  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Short Answer Questions for McDonald 

 

Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual 

evidence from the cases to support your answers.  

Week 1 & 2: 

1. What reasons does the Court give for striking down Chicago’s ban on handguns? How do 

the facts of this case compare to those in our case? Is it possible to distinguish the facts in 

the McDonald case from the facts in the Mother case to arrive as a different result? 

 

 

 

 

 

 

2. What important limitations to Second Amendment rights does the Court acknowledge 

and reiterate from its Heller decision? Why could these important limitations to gun 

rights potentially be applicable to the facts of the Mother case?  

  

 

 

 

 

 

 

 

3. How does the Court effectively use the concept of stare decisis throughout the majority 

opinion in McDonald? Provide 2 examples.   

  

 

 

 

 

 

 

Week 3 & 4:  
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4. How has the Supreme Court defined a fundamental right? 

  

  

 

 

 

 

 

5. According to the Court, why is the right to bear arms/self-defense a fundamental right? 

What evidence does the Court provide to support this holding? How does Justice Breyer 

provide a counter-argument for this claim in his dissent? 

 

  

 

 

 

  

 

   

6. In your analysis of our case, should you argue that the right to bear arms/self-defense is 

or is not fundamental? What textual evidence/data statistics will you use to support your 

argument based on the Court’s definition of fundamental rights?  How will you use the 

McDonald majority opinion and Justice Breyer’s discussion of fundamental rights in the 

dissent as either support or a counter-argument in your analysis?  
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N.R. Kleinfield, Ray Rivera, & Serge F. Kovaleski, Newtown Killer’s Obsessions, in Chilling 

Detail, New York Times Article, March 28, 2013  
Inside the rambling, pale-yellow Colonial-style home in a Connecticut suburb, Adam Lanza lived 

amid a stockpile of disparate weaponry and macabre keepsakes: several firearms, more than 1,600 

rounds of ammunition, 11 knives, a starter pistol, a bayonet, 3 samurai swords. He saved 

photographs of what appeared to be a corpse smeared in blood and covered in plastic, as well as a 

newspaper clipping that chronicled a vicious shooting at Northern Illinois University. 

 

A gun safe was in what investigators believed was his bedroom. Among his clothing was a 

military-style uniform. There was also a holiday card that contained a check made out to Mr. 

Lanza, 20, and signed by his mother. Investigators suggested that the money had been intended to 

buy a gun. 

 

The disturbing details of Mr. Lanza’s possessions were disclosed on Thursday for the first time 

since he carried out the massacre at Sandy Hook Elementary School in Newtown, Conn., one of 

the deadliest school shootings in the nation’s history. The information was included in search 

warrants and related affidavits connected to the investigation into the Dec. 14 attack, when he 

killed 20 first graders, 6 educators, his mother and himself. 

The inventory of the house, combined with interviews conducted over several weeks with law-

enforcement officials and people who crossed paths with the Lanza family, afford a somewhat 

fuller picture of the dark corners of Mr. Lanza’s mind. 

 

The interviews revealed that his mother, Nancy Lanza, confided to friends several years ago that 

her son, who classmates said had been found to have a type of autism, was faring poorly and being 

bullied in high school. More recently, he had cocooned himself in front of electronic game consoles 

in the basement of their home, playing warfare games. 

 

The contents of the Lanza house are of intense interest because the lives of the family have been 

picked apart since the shootings, often yielding little insight. A clear understanding of Adam 

Lanza’s thinking and the texture of his relationship with his mother and others has yet to emerge. 

What pushed him to his brutality may never be discovered. 

 

After killing his mother at their home on the morning of Dec. 14, Mr. Lanza drove to the grade 

school that he once attended and carried out the massacre in less than five minutes, according to 

the search warrant. 

 

The rampage brought the nation and the world to tears and touched off a continuing national debate 

over gun control. 

  

Stephen J. Sedensky III, the state’s attorney who is in charge of the investigation, said in a 

statement on Thursday that Mr. Lanza shot his mother in the forehead with a .22-caliber rifle while 

she was in bed in her second-story bedroom. 

 

Additional Sources 

http://topics.nytimes.com/top/reference/timestopics/subjects/s/school_shootings/index.html?inline=nyt-per
http://topics.nytimes.com/top/reference/timestopics/subjects/s/school_shootings/index.html?inline=nyt-geo
http://www.nytimes.com/interactive/2013/03/29/nyregion/29lanza-warrants.html
http://www.nytimes.com/interactive/2013/03/29/nyregion/29lanza-warrants.html
http://topics.nytimes.com/top/reference/timestopics/subjects/s/school_shootings/index.html
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At the school, he used a Bushmaster XM15-E2S semiautomatic rifle to fire 154 shots, the 

statement said. The police also found 10 30-round magazines for the gun, many of them partly or 

fully emptied. 

 

Mr. Lanza also carried two semiautomatic handguns, one of which he used to kill himself. The 

police found a 12-gauge shotgun in the car he drove to the school. 

 

The inventories attached to the warrants delineated pertinent items found by police in the home 

that Mr. Lanza shared with his mother, a two-story house with dark green shutters at 36 Yogananda 

Street in Newtown. Ms. Lanza was a gun enthusiast who often took her son to shooting ranges. 

She was divorced from his father, Peter Lanza, a General Electric executive. 

 

The items included more than 1,600 rounds of ammunition bullets, some of them housed in a 

Planters peanut can and a Nike shoe box, and an array of weapons found in a brown safe and in 

bedroom closets. The lists mention four guns, including the shotgun found in the black Honda 

Civic that Mr. Lanza drove to Sandy Hook, and 70 shotgun shells found in the car. There were two 

rifles, including the one used to kill Nancy Lanza, as well as a BB gun and a starter pistol. 

 

The police also found a certificate from the National Rifle Association bearing the name Adam 

Lanza. The type of certificate was not clear. The organization said on Thursday that Adam Lanza 

and Nancy Lanza were not members. 

 

There was also a receipt from a shooting range in Oklahoma, an N.R.A. guide to the basics of 

pistol shooting and training manuals on the use of a variety of firearms, including a Bushmaster. 

There were numerous books connected to autism. One was titled, “Born on a Blue Day — Inside 

the Mind of an Autistic Savant.” 
 

Classmates of Mr. Lanza and others who knew the family have said he had an autism variant 

known as Asperger’s syndrome, though investigators have never confirmed that diagnosis. Even 

so, his association with the disorder has raised alarms among parents of children with the diagnosis, 

who have expressed concerns that the public might believe that those with autism are prone to 

violence. 
 

Experts say people with autism spectrum disorders are often bullied in school and the workplace 

and frequently suffer from depression, anxiety and suicidal thoughts. But the experts also say there 

is no evidence that they are more inclined than any other group to commit violent crimes. 
 

Though Mr. Lanza’s life remains mostly opaque, interviews in recent weeks show that he was a 

socially fragile individual captivated by warfare video games and bent on military service. 

Excerpt from Pew Research Center for the People & the Press, Gun Violence in America Report, 

May 2013  

What is Behind the Crime Decline? 

  

http://bit.ly/YKdSBo
http://www.nytimes.com/2012/12/16/nyregion/friends-of-gunmans-mother-his-first-victim-recall-her-as-generous.html
http://home.nra.org/#/nraorg
http://health.nytimes.com/health/guides/disease/asperger-syndrome/
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Researchers continue to debate the key 

factors behind changing crime rates, 

which is part of a larger discussion 

about the predictors of crime. There is 

consensus that demographics played 

some role: The outsized post-World 

War II baby boom, which produced a 

large number of people in the high-

crime ages of 15 to 20 in the 1960s and 

1970s, helped drive crime up in those 

years. 

 

A review by the National Academy of 

Sciences of factors driving recent crime 

trends cited a decline in rates in the 

early 1980s as the young boomers got 

older, then a flare-up by mid-decade in 

conjunction with a rising street market 

for crack cocaine, especially in big 

cities. It noted recruitment of a younger 

cohort of drug seller with greater 

willingness to use guns. By the early 

1990s, crack markets withered in part because of lessened demand, and the vibrant national 

economy made it easier for even low-skilled young people to find jobs rather than get involved in 

crime. 

 

At the same time, a rising number of people ages 30 and older were incarcerated, due in part to 

stricter laws, which helped restrain violence among this age group. It is less clear, researchers say, 

that innovative policing strategies and police crackdowns on use of guns by younger adults played 

a significant role in reducing crime. 

 

Some researchers have proposed additional explanations as to why crime levels plunged so 

suddenly, including increased access to abortion and lessened exposure to lead. 

 

One focus of interest is that gun ownership varies widely by region and locality. The National 

Academy of Sciences review of possible influences on crime trends said there is good evidence of 

a link between firearm ownership and firearm homicide at the local level; “the causal direction of 

this relationship remains in dispute, however, with some researchers maintaining that firearm 

violence elevates rates of gun ownership, but not the reverse.” 

 

There is substantial variation within and across regions and localities in a number of other realms, 

which complicates any attempt to find a single cause for national trends. Among the variations of 

interest to researchers are policing techniques, punishment policies, culture, economics and 

residential segregation. 
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Internationally, a decline in crime, especially property crime, has been documented in many 

countries since the mid-1990s. According to the authors of a 30-country study on criminal 

victimization, there is no general agreement on all the reasons for this decline. They say there is a 

general consensus that demographic change—specifically, the shrinking proportion of adolescents 

across Europe—is a common factor causing decreases across Western countries. They also cite 

wider use of security measures in homes and businesses as a factor in reducing property crime. 

 

Among the major findings of this Pew Research Center Report: 

 

U.S. Firearm Deaths 

 

 In 2010, there were 3.6 gun homicides per 100,000 people, compared with 7.0 in 1993, according 

to Center for Disease Control (CDC) data. 

 

 In 2010, CDC data counted 11,078 gun homicide deaths, compared with 18,253 in 1993. 

 

 Men and boys make up the vast majority (84% in 2010) of gun homicide victims. The firearm 

homicide rate also is more than five times as high for males of all ages (6.2 deaths per 100,000 

people) as it is for females (1.1 deaths per 100,000 people). 

 

 By age group, 69% of gun homicide victims in 2010 were ages 18 to 40, an age range that was 

31% of the population that year. Gun homicide rates also are highest for adults ages 18 to 24 and 

25 to 40. 

 A disproportionate share of gun homicide victims are black (55% in 2010, compared with the 13% 

black share of the population). Whites were 25% of victims but 65% of the population in 2010. 

Hispanics were 17% of victims and 16% of the population in 2010. 

 The firearm suicide rate (6.3 per 100,000 people) is higher than the firearm homicide rate and has 

come down less sharply. The number of gun suicide deaths (19,392 in 2010) outnumbered gun 

homicides, as has been true since at least 1981. 
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Excerpts from PoliceOne’s 2013 Gun Control Opinion Survey of 15,000 Law Enforcement 

 

 

 Professionals:  
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Political Cartoon Pertaining to the Gun Rights and Gun Control Debate: 

Cartoon 1: 

 
www.bostonglobe.com/wasserman 

Cartoon 2: 
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http://www.ctsportsmen.com/news/gun_cartoons.htm 

 

Eric Barton, Study Links California Gun Murder Decrease to Strict Regulations, a Sharp 

Contrast to Florida, Florida Center for Investigative Reporting Article, August 7, 2013  
 

California has seen a 56 percent drop in gun death rates in the past two decades, and a new report 

from the Law Center to Prevent Gun Violence claims the decrease is related to the state’s gun 

restrictions. 

 

California lawmakers have passed 30 gun laws in the past 20 years, including outlawing military-

style weapons and the carrying of unloaded firearms in public. The restrictions have led to a 

precipitous drop in gun death rates, according to the study. In 1993, 5,500 Californians were killed 

by gunfire. In 2010, the number dropped to 2,935. 

 

That decrease is in sharp contrast to Florida. A Florida Center for Investigative Reporting 

investigation published in April 2013 found that murders by firearms in Florida have increased 

dramatically since 2000, when there were 499 gun murders. Gun murders have climbed 38 percent 

— with 691 murders committed with guns in 2011, according to Florida Department of Law 

Enforcement data. 

 

Three quarters of all homicides in Florida are now committed by guns, up from 56 percent in 2000. 

 

There’s a direct correlation between the increase in Florida gun murders and the state’s lax gun 

regulations, says Laura Cutilletta, senior staff attorney at the San Francisco-based Law Center to 

Prevent Gun Violence. “This really supports the idea that gun laws matter, and if you want to keep 

citizens safe, you need to pass stricter gun laws,” Cutilletta said. 

 

Gun advocates see it differently. Sam Paredes, executive director of the pro-firearm Gun Owners 

of California, told the San Francisco Chronicle: “Some people have to try to take credit for 

anything they perceive as good news. It makes me laugh. Gun controls have nothing to do with 

drops in crime rates.” 

 

The Law Center to Prevent Gun Violence ranks each state based on the strictness of its gun laws. 

California scored an A-minus, while Florida earned a D-minus. 

 

 

 

 

 

 

 

http://smartgunlaws.org/
http://fcir.org/2013/04/21/as-firearm-ownership-rises-florida-gun-murders-increasing/
http://fcir.org/2013/04/21/as-firearm-ownership-rises-florida-gun-murders-increasing/
http://www.sfgate.com/?controllerName=search&action=search&channel=crime&search=1&inlineLink=1&query=%22Sam+Paredes%22
http://www.sfgate.com/news/article/Gun-death-drop-sparks-debate-on-where-credit-lies-4704627.php
http://smartgunlaws.org/gun-laws-matter-2012-understanding-the-link-between-weak-laws-and-gun-violence/


114 
 

Important Legal Vocabulary  

Term Definition Example 

 

Constitutional 

Interpretation 

 

 

 

 

 

Interest-Balancing 

Inquiry 

 

 

 

 

 

Fundamental Right 

 

 

 

 

 

 

Incorporation 

 

  

 

Concealed Carry 

Policy 

 

  

 

Stare Decisis 

 

  

 

Demurrer 
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Second Amendment Gun Rights Debate Legal Brief Outline 

Directions: Complete the following outline to help you prepare your legal brief. Use the 

checklists from the Saturday Writing Program that are provided to help you strengthen your 

writing. Once you’ve completed your outline, you may type it using the Legal Brief format. 

Your Name:       

Who do you represent?       

Which party is your client (circle one)? Petitioner  Respondent 

Statement of the Issue: What is the key legal question being addressed in your 

case? Which constitutional provision is in question in this case? 

Whether… 

 

 

 

 

 

 

Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.  
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Pointers! 
When writing the Summary of your Facts and your Arguments sections, it is important to 
keep in mind what you’ve learned about coherent paragraphs in the Saturday Writing 
Class. Make sure you use the checklist below to strengthen your writing. 

Coherent Paragraphs Checklist: 

1. Does the paragraph have a topic sentence?  
2. Do the transitions work so that each sentence flows into the next? 
3. Is there solid supporting information related to the topic sentence? 
4. Have you checked your spelling? 
5. Have you checked your grammar? 

o Is there variety in your sentences? 
o Are there deadwood, repetitive phrases or words? 

6. Is every thought completed? 
7. Are there examples that provide sufficient evidence and information for each claim? 
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Summary of the Argument:  How will you summarize your argument in one 

paragraph?  This summary should be a direct answer to the question posed in your 

Statement of the Issue and give a brief explanation of why your side should prevail 

based on the tests/rules (also known as the “legal standard”). 

The Schools Against Firearm Accidents Act (SAFA) (does not) violate(s)  

the Second Amendment because…  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Pointers! 

The Summary of the Argument section is similar to the “Thesis Statement” you’ve 
learned about in the Saturday Writing Class. Make sure you use the checklist 
below to strengthen your writing. 

Thesis Statement Checklist: 

1. Is it unified? Focus your thesis on one single area to develop. 
2. Is it restricted? Your thesis should guide you in developing a specific and 

limited focus for your essay. It’s your touchstone so that you don’t veer off 
topic. 

3. Is it clear? – Avoid vague words and technical language 
4. Is it analytical? Along with announcing your topic, does the thesis reveal 

your line of reasoning and how you will develop the essay? 
5. Is it original and energetic? Avoid generic words and obvious statements. 

Be specific! Set the tone using your own voice and your own argument.  
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Argument:  In this section, you will present, in detail, the arguments you summarized in 

the section above. Your point headings, should be a one sentence summary of each 

section of your argument.  

 

The best way to break down each section of your argument is to take your legal test and 

break it down into different parts. (i.e. what are the different methods of constitutional 

interpretation, parts of interest-balancing inquiry and definitions of fundamental rights 

you should consider?) 
 

For EACH section of your argument, complete a CREAC: 

Conclusion  - Start with your conclusion. Does your case satisfy the legal rule or 

not? 

Rule – State the legal rule(s) you will use. You may have more than 1 rule. 

Evidence – Provide textual evidence from the case(s) to support the rule. Use 

direct quotes! You should briefly (1-2 sentences) summarize the case and then 

provide a quote from the case that supports your rule.  

Application – Apply the facts of your case to the rule(s) you just explained.  In this 

section, you should talk about how your facts are similar or different to the facts of 

the cases you used to form your rules in order to make your point.  

       

Also address counterarguments in this section by explaining why they are     

different from and do not apply to your case.  

Conclusion - Restate your conclusion regarding this rule. Does your case satisfy 

the rule or not? 

 

Remember, you must complete a CREAC for each section of your argument. 

This means if you have 4 point headings, then you must have 4 CREACS.  
 

Also remember that each of your CREAC’s should address the three issues 

outlined in the Pointers section, as well as, public policy.  

 

Your 4 CREAC’s should be organized as follows: 

1. Constitutional Interpretation Argument 

2. Interest-Balancing Inquiry Argument 

3. Fundamental Rights Argument 

4. Public Policy Argument   
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Point Heading A. __________________________________________________________ .  

 

Your point heading should be your main overall point that you will make in support of your 

client in this section. It is similar to a topic sentence but should also include a conclusion on 

the topic.  

 
Constitutional Interpretation Argument: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

R 

 

 

E 

 

 

E 

 

 

A 

 

 

A 

 

 

   C 
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Point Heading B. __________________________________________________________ .  

  

Interest-Balancing Inquiry Argument: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

 

R 

 

 

E 

 

 

E 

 

 

A 

 

 

A 

 

 

 

 

   C 
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Point Heading C. __________________________________________________________ .  

  

Fundamental Rights Argument: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

 

 

 

 

C 

 

 

R 

 

 

E 

 

 

E 

 

 

 

A 

 

 

A 

 

 

 

   C 
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Public Policy Point Heading. _________________________________________________ .  

  

Public Policy arguments are arguments that go beyond your specific case and 

attempt to persuade judges to rule in your favor based on the impact such a ruling 

would have on society and future cases.  They usually are based on arguing that 

ruling in your favor would produce benefits for society (or avoid negative 

consequences for society) OR that ruling in your favor would establish a precedent 

that would also work for future cases involving the same facts/type of situation.  

Brainstorm and list some ideas for public policy arguments supporting your side 

below.   

 

Be sure to use your arguments chart from the Heller short answer questions as 

well as the “Additional Sources” documents to help you complete this section!   
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Conclusion: What outcome are you looking for on behalf of your client?  Do you 

want this court to affirm or reverse the judgment of the lower court? 

 

 

 

 

 

 

 

For the foregoing reasons, this Court should … 

 

 

 

 

 

 

 

 

 

 

 

 

 

Pointers! 

When writing the Conclusion section, it is important to keep in mind 
what you’ve learned about conclusions in the Saturday Writing Class. 
Make sure you use the checklist below to strengthen your writing. 

Conclusion Checklist: 

1. Does it make one last effort to convince your reader? 
2. Does it summarize your arguments? 
3. Does it make broader claims about your topic that you couldn’t 

fairly make before giving the supporting evidence? 
4. Does it provide a sense of closure?  
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Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

Argument section. Make sure you fill these out BEFORE you complete your 

Argument section in the outline.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Pointers! 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Peer (or Self) Revision Questions for use with Debate Cycle 2 Legal Brief 

Pointers! 

When revising and editing, it is important to keep in mind what you’ve learned 
about these skills in the Saturday Writing Class. Make sure you use the 
checklists below to strengthen your writing. 

Revision Checklist: 

Ask Yourself:  

1. Can I summarize what the paper is about in one sentence? 
2. Does the Issue section restate the legal question? 
3. Is the paper organized in a logical way, with all related ideas grouped 

together?  
4. Does the Summary of the Argument include all of the main points I will 

make? 
5. Does each paragraph of the Argument section develop a new idea? 
6. Does each paragraph have one main idea? 
7. Does your topic sentence of each paragraph restate the main idea of the 

paragraph?  
8. Do your details support your topic sentence? 
9. Did you include specific evidence from the texts in your details? 
10. Did you apply the facts of your case to the legal rules you found in the 

cases? 
11. Does your concluding sentence in each paragraph of the Argument section 

sum up the main idea of that paragraph? 
12. Are sentences connected to each other with transitions and effective, 

connecting techniques? 

Editing Checklist: 

Things to keep an eye out for: 

o Subject-verb agreement 
o Punctuation (end of sentences, commas, quotations) 
o Run-on sentences or fragments 
o Inconsistency in tense 
o Capitalization (beginning of sentences and proper nouns) 
o Organization/Style 

o Does the order of the sentences make sense? 
o Do the sentences flow logically and smoothly, making reading easy? 
o Does the writer use the active voice? 
o Does the writer use a number of different sentence structures? 
o Does the writer demonstrate evidence of an expansive vocabulary? 
o Is the brief written simply and concisely? 
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Student Evaluator: _________________________________________________    Date: 

______________ 

 

Student Receiving Critique: _________________________________________    NJ LEEP 

Debate 

Directions: Please read your colleague’s brief carefully before answering each of the following 

questions in detail.  Please remember to keep all comments constructive. 

 

1.  Does the author establish a clear, direct, and verifiable thesis (in the Summary of Argument 

and the Argument section) for his/her legal analysis? What is the thesis? If there is no clear 

thesis, how could the author establish one? 

 

 

 

 

 

 

 

 

 

2.  Does the author’s thesis include a specific position about the legal issue under discussion?  

_____________________________________________________________________________ 

3.  Does the author support the thesis clearly and directly in each supporting paragraph of the 

critical analysis (Argument section)?  If not, where does the critical analysis go astray? 
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4.  Has the author used a minimum of seven quotes in the argument to support the thesis?  Are all 

of these quotes correctly integrated?  If not, please describe what needs to be fixed here, and 

mark corrections directly on the brief itself. 

 

 

 

 

 

 

 

 

 

5.  Does the author effectively use the quotes selected from the text to support his/her points?  

Do you believe the author’s claims in the argument are valid, based on his/her supporting 

evidence?  Why, or why not? 

 

 

 

 

 

 

 

 

 

 

6. Please list/describe any technical problems with the brief, including errors related to spelling, 

grammar, punctuation, quote integration, citations, typos, spacing, font size, and other areas.  

Please also mark these on the brief itself. 
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7.  Please give one piece of detailed warm feedback about this brief: What did the author do 

especially well? 

 

 

 

 

 

 

 

 

 

8. Please give one piece of detailed cool feedback about this brief: in what areas can the author 

still improve this piece before submitting the final draft? 

 

 

 

 

 

 

 

 

 

9.  Does this brief demonstrate logical structure, smooth transitions, and a persuasive writer’s 

voice?  If not, where does the brief break down?  How can the author improve these aspects?  
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10.  If you were the judge deciding this case, would this brief have persuaded you to side with 

this attorney’s client? ______________ because 

__________________________________________________________. 
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Drone Strikes & the Fifth Amendment Right to Due Process   

Introduction 

 

On September 11, 2001, members of an Islamic extremist terrorist group called al Qaeda 

hijacked four airplanes and carried out suicide missions against the United States. Two of the 

planes were flown into the Twin Towers of the World Trade Center in New York City.  A third 

plane hit the Pentagon just outside of Washington, D.C., while the fourth plane crashed in a field 

in Pennsylvania.  Often referred to as 9/11, the September 11th attacks resulted in the death of over 

3,000 people including more than 400 police officers and firefighters. Reportedly financed by 

Osama bin Laden's al Qaeda terrorist organization, the attacks were allegedly an act in retaliation 

for America's support of Israel, its involvement in the Persian Gulf War and its continued military 

presence in the Middle East. 

The 9/11 attacks triggered major U.S. initiatives to combat terrorism. The American “War 

on Terror” aims to identify, locate, and defeat terrorists such as Osama Bin Laden while 

demolishing their organizations. The United States government has made hundreds of attacks on 

targets in Pakistan, Afghanistan, and the Arabian Peninsula using drones.  Drones are unmanned 

aircrafts either controlled by ‘pilots’ from the ground or autonomously following a pre-

programmed mission. While there are many types of drones, most fall into two basic categories: 

those that are used for surveillance purposes and those that are armed with missiles and bombs. 

Drone strikes to counter terrorism were begun by President George W. Bush and have increased 

substantially under President Obama.   

  

 

 

 

 

 There is much debate surrounding the use of drone strikes in the “War on Terror.”  Supporters 

of drone strikes emphasize their effectiveness in the targeted killing of suspected terrorists. 

Meanwhile, opponents point to the fact that drone strikes terrorize innocent civilians and raise 

serious Fifth Amendment Due Process concerns. The secretive attacks allegedly fail to provide 

targeted U.S. citizens and suspected terrorists with the two components of due process: fair notice 

and the opportunity to be heard.      

The conflict between national security and due process has recently regained national 

attention with the 2013 leaking of a Department of Justice (DOJ) White Paper describing the legal 

framework under which the government can lawfully order lethal operations against a U.S. citizen 

believed to be an associated force of al Qaeda. This DOJ paper combined with the major surge of 

drone strikes in Yemen, a non-war zone, during the summer of 2013, have brought drone strikes 

to the forefront of a national debate.  

 

 
No person shall be deprived of life, liberty, or property, without due process of law. 

 
Amendment V, U.S. Constitution 

http://en.wikipedia.org/wiki/United_States_government
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Our Case 

Following the devastating September 2001 terrorist attacks on the World Trade Center in 

New York City, the Federal Bureau of Investigation (FBI) began an investigation to identify 

terrorists and prevent them from attacking again. The FBI dedicated more than 4,000 special agents 

and 3,000 support personnel to the endeavor. By September 18, the FBI had received more than 

96,000 tips or potential leads from the public. 

 

The FBI questioned more than 1,000 people with suspected links to the attacks in particular 

or to terrorism in general. The FBI determined that the September 11 attacks were perpetrated by 

19 Arab Muslim hijackers who counted themselves members in good standing of al Qaeda, an 

Islamic fundamentalist group. Al Qaeda was headed by another Arab Muslim—Osama bin 

Laden—and composed in large part of his disciples.  

 

Since this discovery, the United States has been in an armed conflict with al Qaeda and its 

associated forces.  Congress has authorized the President to use all necessary and appropriate force 

against them under the Authorization for Use of Military Force (AUMF).  In addition to the 

authority arising from the AUMF, the President’s use of force against al Qaeda and associated 

forces is lawful under the President’s constitutional responsibility to protect the nation and the 

inherent right to national self-defense recognized in international law.  

One of the individuals at the top of the FBI’s Most Wanted list was Anwar al-Awlaki. In 

2008, Charles E. Allen, former U.S. Secretary for Homeland Security, publicly warned that al-

Awlaki was targeting Muslims with online lectures encouraging terrorist attacks.  Sajjan M. Gohel 

of the Asia-Pacific Foundation pronounced that al-Awlaki is the most dangerous ideologue in the 

world because “[u]nlike bin Laden, he doesn't need subtitles on his videos to indoctrinate and 

influence young people in the West."  

Anwar Al-Awlaki was born in New Mexico in the United States in 1971 to parents from 

Yemen, while his father was doing graduate work at U.S. universities. His father, Nasser al-

Awlaki, was a Fulbright scholar, which is a prestigious government fellowship whose purpose is 

to increase mutual understanding between the people of the United States and other countries 

through the exchange of persons, knowledge, and skills.   

In 1978, when al-Awlaki was seven years old, he returned with his family to Yemen. He 

lived in Yemen for 11 years.  In 1991, al-Awlaki returned to the U.S. to attend college. He earned 

a B.S. in Civil Engineering from Colorado State University, where he was president of the Muslim 

Student Association.  He attended the university on a foreign student visa and a government 

scholarship from Yemen, claiming to be born in that country, according to a former U.S. security 

agent. He spent a summer of his college years training with the Afghan mujahideen, a radical Islam 

guerrilla warfare group.  Al-Awlaki also studied Education Leadership at San Diego State 

University, though he never completed his degree there. He worked on a doctorate degree 

http://en.wikipedia.org/wiki/Charles_E._Allen
http://en.wikipedia.org/wiki/DHS_Office_of_Intelligence_and_Analysis
http://en.wikipedia.org/wiki/New_Mexico
http://en.wikipedia.org/wiki/Fulbright_Scholar
http://en.wikipedia.org/wiki/United_States
http://en.wikipedia.org/wiki/Bachelor_of_science
http://en.wikipedia.org/wiki/Civil_engineering
http://en.wikipedia.org/wiki/Colorado_State_University
http://en.wikipedia.org/wiki/Muslim_Student_Association
http://en.wikipedia.org/wiki/Muslim_Student_Association
http://en.wikipedia.org/wiki/Student_visa
http://en.wikipedia.org/wiki/Mujahideen
http://en.wikipedia.org/wiki/Leadership_studies
http://en.wikipedia.org/wiki/San_Diego_State_University
http://en.wikipedia.org/wiki/San_Diego_State_University
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in Human Resource Development at George Washington University Graduate School of 

Education & Human Development from January to December 2001. 

It was suspected that Al-Awlaki had close ties to the September 11 al Qaeda attackers.  Al-

Awlaki’s links to al Qaeda were first suspected by U.S. authorities as long ago as 1999, when the 

FBI claims he had contact with one of Osama Bin Laden’s "procurement agents."  Two of the 

terrorists who hijacked Flight 77 and crashed it into the Pentagon on September 11 had a “close 

relationship” with Al-Awlaki in San Diego and in Washington, D.C. In the Congressional Joint 

Inquiry on 9/11, al-Awlaki is referred to as one of the terrorist's "spiritual advisor." 

In the weeks after 9/11, al-Awlaki spoke often with Western reporters about Islam, and 

condemned the World Trade Center attacks. "We came here to build, not to destroy," he said in a 

sermon. "We are the bridge between Americans and one billion Muslims worldwide."  

Nonetheless, American authorities also suspect that Al-Awlaki had a hand in the Christmas 

Day failed underwear bomber plot and had even started to toy with the use of poisons. Al-Awlaki 

and Umar Farouk Abdulmutallab, the convicted al Qaeda attempted underwear bomber 

of Northwest Airlines Flight 253 on December 25, 2009, had contact according to a number of 

sources. In January 2010, CNN reported that U.S. security sources said that there is concrete 

evidence that al-Awlaki was Abdulmutallab's recruiter and one of his trainers, and met with him 

prior to the attack.  In February 2010, al-Awlaki admitted in an interview published in al-

Jazeera that he taught and corresponded with Abdulmutallab, but denied having ordered the attack. 

Al-Awlaki's father proclaimed his son's innocence in an interview with CNN, saying: "I 

am now afraid of what they will do with my son. He's not Osama bin Laden, they want to make 

something out of him that he's not." Responding to a Yemeni official's claims that his son was 

hiding in the southern mountains of Yemen with al Qaeda, Nasser said: "He's dead wrong. What 

do you expect my son to do? There are missiles raining down on the village. He has to hide. But 

he is not hiding with al Qaeda; our tribe is protecting him right now." The Awlaq tribe is large and 

powerful, with a number of connections to the Yemeni government. "He has been wrongly 

accused, it's unbelievable. He lived his life in America; he's an all-American boy", said his father. 

On April 6 2011, President Obama authorized the killing of al-Awlaki. He was the first 

American citizen to be the subject of a CIA kill-or-capture order. The CIA and the U.S. military 

both maintain lists of terrorists linked to al Qaeda and its affiliates who are approved for capture 

or killing. Because he is a U.S. citizen, his inclusion on those lists was approved by the National 

Security Council. U.S. officials said it is extremely rare, if not unprecedented, for an American to 

be approved for targeted killing. 

On September 30, 2011, in a northern Yemen province, two Predator drones, based out of 

a secret CIA base in Saudi Arabia fired Hellfire missiles at a vehicle containing al-Awlaki and 

three other suspected al Qaeda members.  A witness said the group had stopped to eat breakfast 

while traveling to Ma'rib Governorate. A Predator drone was spotted by the group, which then 

http://en.wikipedia.org/wiki/Talent_development
http://en.wikipedia.org/wiki/The_George_Washington_University_Graduate_School_of_Education_and_Human_Development
http://en.wikipedia.org/wiki/The_George_Washington_University_Graduate_School_of_Education_and_Human_Development
http://www.wired.com/dangerroom/2009/11/radical-imam-blogs-his-support-of-ft-hood-shooter/
http://www.nefafoundation.org/miscellaneous/FeaturedDocs/nefabackgrounder_alawlaki.pdf
http://www.nefafoundation.org/miscellaneous/FeaturedDocs/nefabackgrounder_alawlaki.pdf
http://www.nytimes.com/2010/05/09/world/09awlaki.html?pagewanted=1&sq=anwar%20al-awlaki&st=cse&scp=2
http://www.nytimes.com/2010/05/09/world/09awlaki.html?pagewanted=1&sq=anwar%20al-awlaki&st=cse&scp=2
http://en.wikipedia.org/wiki/Umar_Farouk_Abdulmutallab
http://en.wikipedia.org/wiki/Northwest_Airlines_Flight_253
http://en.wikipedia.org/wiki/Al-Jazeera
http://en.wikipedia.org/wiki/Al-Jazeera
http://en.wikipedia.org/wiki/United_States_National_Security_Council
http://en.wikipedia.org/wiki/United_States_National_Security_Council
http://en.wikipedia.org/wiki/General_Atomics_MQ-1_Predator
http://en.wikipedia.org/wiki/AGM-114_Hellfire
http://en.wikipedia.org/wiki/Ma%27rib_Governorate
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tried to flee in the vehicle.  According to U.S. sources, the strike was carried out by Joint Special 

Operations Command, under the direction of the CIA.  Al-Awlaki was killed in this drone strike.  

Two weeks later, his son, Abdulrahman al-Awlaki was killed at the age of 16 in another 

American drone strike in Yemen along with alleged al Qaeda members. Nine other people were 

killed in the same CIA-led attack. Among the dead was a 17-year-old cousin of Abdulrahman. 

Family members have said that he was on his way to a barbecue. According to U.S. officials the 

killing of Abdulrahman al-Awlaki was a mistake; the actual target was an Egyptian, Ibrahim al-

Banna. Abdulrahman al-Awlaki was reported to have gone out in the desert to search for his 

missing father but was sitting in a cafe when he was killed. Human rights groups have raised 

questions as to why an American citizen was killed by the U.S. in a country with which the United 

States is not at war. Abdulrahman al-Awlaki had no connection to terrorism.   

Devastated by the death of his son and grandson, al-Awlaki’s father has spoken out against 

the drone strikes.  "If the United States government gave me concrete evidence against Anwar, I 

would have done my best to convince Anwar to come to Sana’a or to go even to the United States 

to face a trial. But it was only allegations," Nassar al-Awlaki says, noting he believes the United 

States could have easily captured him alive. Anwar’s uncle, Saleh bin Fareed, a Yemeni tribal 

leader says "I am sure I could have handed him over — me and my family — but they never, ever 

asked us to do that." 

Nasser al-Awlaki filed a lawsuit against the Department of Justice (DOJ) challenging the 

alleged targeting of his son but lost at the lower court level in federal court. He now appeals the 

decision alleging violations of the Fifth Amendment due process rights of U.S. citizens who are 

targeted as enemy combatants.  

Petitioners, who are the attorneys representing al-Awlaki in the case al-Awlaki v. DOJ, will 

argue that drone strikes violate the Fifth Amendment which guarantee a U.S. citizen the right to 

due process. Respondents, who are the attorneys for the U.S.  Department of Justice, will argue 

that the Fifth Amendment was not violated and that al-Awkali could be killed without a hearing 

because the three conditions allowing the use of lethal force in a foreign country against a U.S. 

citizen were met.  

 

 

 

 

 

 

 

http://en.wikipedia.org/wiki/Joint_Special_Operations_Command
http://en.wikipedia.org/wiki/Joint_Special_Operations_Command
http://en.wikipedia.org/wiki/Ibrahim_al-Banna
http://en.wikipedia.org/wiki/Ibrahim_al-Banna
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Pointers for the Procedural Due Process Debate 

Due Process Clause  

  

Under the Fifth Amendment, the federal government may not interfere with any citizen's 

life, liberty, or property without appropriate due process.  This is called the Due Process Clause. 

The Due Process Clause serves two basic goals. One is to produce, through the use of fair 

procedures, more accurate results: to prevent the wrongful deprivation of individual rights and 

interests.  The second is to make people feel that the government has treated them fairly by 

listening to their side of the story. The fundamental rationale behind due process is to check against 

arbitrary government action.  Due process is an example of what makes the U.S. government’s 

separation of powers ideal.  The Legislative branch writes the laws that the Executive branch 

enforces by bringing citizens in violation of the law to be tried before an impartial (neutral) Judicial 

branch.     

 The due process clause requires two kinds of due process.  Procedural due process requires 

that the government act with adequate or fair procedures when it deprives a person of life, liberty, 

or property.  The two components of procedural due process are providing citizens with fair notice 

of allegations against them and the opportunity to be heard and rebut these charges in a meaningful 

way and at a meaningful time. Substantive due process limits the power of the government to 

regulate certain areas of human life.  In substantive due process cases, the due process clause 

protects certain fundamental constitutional rights.  

 While there are alleged substantive due process violations of the fundamental right to life 

at issue in this lawsuit, this debate will instead focus on procedural due process rights. In other 

words, the central issue we will examine is whether American citizens who are targeted as enemy 

combatants can be killed without a hearing/due process?  

Keep in mind that the Due Process Clause of the Fifth Amendment does not prohibit the 

federal government from ever depriving a “person of life, liberty, or property.”  Rather, the 

government can deprive a person of those things, but only if the government grants that person 

“due process of law" -- some procedure that ensures fairness.  Typically, that means that the person 

has the right to notice and a hearing to determine the basis for, and legality of, the deprivation. 

Times of war and national crisis will necessarily render some due process procedures more flexible 

than times of peace.     
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Procedural Due Process Interest-Balancing Test  
 

  

 In Mathews v. Eldridge, the Supreme Court adopted a three part interest-balancing test in 

determining whether an individual has received adequate procedural due process under the 

Constitution.  In determining the amount of process due, the court should weigh the following 

three factors:  

1. The importance of the private interests of the individual and the injury threatened by the 

government action. 

2. The risk of error through the procedures used and the probable value, if any, of additional 

procedural safeguards. 

3. The importance of the governmental interests at stake and the costs and administrative 

burden of the additional process.  

The first part of the test focuses on whether or not important private interests of the individual 

are at stake.  For example, the right to welfare benefits to support one’s livelihood is an important 

private interest.  

The second part of the test assesses the risk of the possibility that a person will be mistakenly 

deprived of the interest because of the need for additional or different procedural safeguards. If the 

risk of error is minimal, then the need for additional procedures declines. If the risk is high then 

additional procedures would be merited. Government agencies also may reduce the risk of 

erroneous deprivation by ensuring that regulations are not arbitrary or discriminatory, and by 

defining reasonable classifications. In Mathews, the Court ruled that administrative procedures 

that were in place did not violate due process rights; the plaintiff was offered several methods to 

address the termination of benefits, but did not choose to employ them. 

The final part of the test deals with the government's interests at stake. The Mathews court, 

however, made it clear that in addition to interest, administrative and financial burdens may also 

be factored into the analysis. If the need for enhanced due process is merited by the need to assure 

individuals that administrative actions are just, then administrative costs should not be considered. 

However, if the costs of the additional procedures outweigh the benefits, then the government 

should not be required to use additional resources. 

Keep in mind that due to the fact that our case deals with national security and foreign policy, 

the U.S. policies on the use of lethal force in counterterrorism operations must also be considered 

in your Due Process analysis of our case. These policy standards are explained in the following 

section.  
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U.S. Policy Standards for using Lethal Force and Relevant Due Process Factors to Consider  

 The U.S. government has released policy standards and procedures for the use of lethal force 

abroad in counterterrorism operations. In particular, lethal force is authorized for use against a U.S. 

citizen, who is located outside the United States and is an operational leader or associated force 

continually planning attacks against U.S. persons and interests, in at least the following 

circumstances: 

1. Where an informed, high level official of the U.S. government has determined that the 

targeted individual poses an imminent threat of violent attack against the U.S. 

2. Where a capture operation would be infeasible – and where those conducting the operation 

continue to monitor whether capture is feasible; and  

3. Where such an operation would be conducted consistent with the four fundamental law of 

war principles: 

 

- Necessity: Attacks may be made only against those targets which are valid 

military objectives.   

- Proportionality: The anticipated loss of life and damage to property 

incidental to attacks must not be excessive in relation to the concrete and 

direct military advantage expected to be gained. 

- Distinction: This principle requires that combatants be distinguished from 

non-combatants and that military objectives be distinguished from protected 

property or protected places. 

- Humanity: Avoidance of unnecessary suffering.   

 In sum, the relevant factors that play a role in the Due Process balancing test include the 

imminence of the threat, the feasibility of capture, and the application of the four law of war 

principles.  Be sure to apply the facts of our case to your analysis of each of these factors in your 

due process analysis.  Try to make comparisons to and/or distinctions from the facts of the cases 

provided to those of ours.  Also, be sure to check out the Cornell International Law Journal article 

in the Additional Sources section for an example of an analysis of the law of war principles.  Also, 

read the Department of Justice White Paper located in the Additional Sources section for further 

information regarding the definitions of the terms imminent and infeasible.      

 Petitioners, also keep in mind that in order for the use of legal force against a U.S. citizen to 

be authorized, all of the above conditions must be met. In other words, if only some of these are 

met, then this is not enough to authorize lethal use against a U.S. citizen. Use this point to your 

advantage.  Respondents, think about how you can frame arguments and present facts in a way 

that would support meeting all three of the requirements listed above.  
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This debate should focus on the following issues: 

1. Has al-Awlaki has received adequate procedural due process under the Constitution?  

Employ the Mathews due process balancing legal test in this analysis.  Questions to 

consider in this analysis are: 

 What is the value of the individual interests at stake? 

 What is the injury threatened by the government’s action? 

 What is the benefit, if any, of additional procedural safeguards in reducing error? 

 What is the cost to the government of additional safeguards? 

 What is the value of the governmental interests at stake?  

  

2. Have the U.S. policy standards for using lethal force against a U.S. citizen who is an 

operational leader or associated force of a terrorist group located outside of the U.S. been 

met? Questions to consider in this analysis are: 

 Did the individual pose an imminent threat of violent attack against the U.S.? 

 Would a capture operation against this individual have been infeasible? 

 Was the drone strike consistent with the four law of war principles? 

o Was the attack made only against targets of valid military objectives? 

o Was the anticipated loss of life and damage to property excessive? 

o Was there a way for combatants to be distinguished from non-combatants? 

Military objectives distinguished from protected property? 

o Was there unnecessary suffering involved in the attack? 

  

 

  

 You can use any of the points discussed in the cases you are given (including the dissents) to 

develop your argument for or against the constitutionality of drone strikes.  Be sure to carefully 

compare the facts in each case to those presented above.   Of course, you can also use any other 

good reasons such as public policy, for or against drone strikes that the Court may not have 

considered.  Be sure to use the articles, data reports, and interview transcript provided to support 

your arguments.  

 

  

 

Issues to Consider in your Analysis of Our Case:  
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Legal Precedent 

 MATHEWS v. ELDRIDGE 

424 U.S. 319 

                  Supreme Court of the United States (1976) 

 

 

 

 

 

 

 

Mr. Justice Powell delivered the opinion of the Court. 

The issue in this case is whether the Due Process Clause of the Fifth Amendment requires that 

prior to the termination of Social Security disability benefit payments the recipient be afforded an 

opportunity for an evidentiary hearing. 
 

I 

Cash benefits are provided to workers during periods in which they are completely disabled under 

the disability insurance benefits program created by the 1956 amendments to Title II of the Social 

Security Act. Respondent Eldridge was first awarded benefits in June 1968. In March 1972, he 

received a questionnaire from the state agency charged with monitoring his medical condition. 

Eldridge completed the questionnaire, indicating that his condition had not improved and 

identifying the medical sources, including physicians, from whom he had received treatment 

recently. The state agency then obtained reports from his physician and a psychiatric consultant. 

After considering these reports and other information in his file the agency informed Eldridge by 

letter that it had made a tentative determination that his disability had ceased in May 1972. The 

letter included a statement of reasons for the proposed termination of benefits, and advised 

Eldridge that he might request reasonable time in which to obtain and submit additional 

information pertaining to his condition. 

 

In his written response, Eldridge disputed one characterization of his medical condition and 

indicated that the agency already had enough evidence to establish his disability. The state agency 

then made its final determination that he had ceased to be disabled in May 1972. This 

determination was accepted by the Social Security Administration (SSA), which notified Eldridge 

Pointers! 

Both Sides: While this case may not involve terrorism or war-time governmental powers, 

it nonetheless provides the framework for the modern-day Due Process legal test 

employed by the Supreme Court today.  Pay close attention to various components of the 

Due Process test laid out by Justice Powell and his application of the facts of this case to 

each component. Think about how you can apply the facts of our case to the three prongs 

of this Due Process interest-balancing test.  

  

 



141 
 

in July that his benefits would terminate after that month. The notification also advised him of his 

right to seek reconsideration by the state agency of this initial determination within six months. 

 

Instead of requesting reconsideration Eldridge commenced this action challenging the 

constitutional validity of the administrative procedures established by the Secretary of Health, 

Education, and Welfare for assessing whether there exists a continuing disability. 
 

III 

Procedural due process imposes constraints on governmental decisions which deprive individuals 

of “liberty” or “property” interests within the meaning of the Due Process Clause of the Fifth or 

Fourteenth Amendment. 

This Court consistently has held that some form of hearing is required before an individual is 

finally deprived of a [liberty or] property interest. The right to be heard before being condemned 

to suffer grievous loss of any kind, even though it may not involve the stigma and hardships of a 

criminal conviction, is a principle basic to our society. The fundamental requirement of due 

process is the opportunity to be heard at a meaningful time and in a meaningful manner. 

In recent years this Court increasingly has had occasion to consider the extent to which due process 

requires an evidentiary hearing prior to the deprivation of some type of property interest even if 

such a hearing is provided thereafter. In only one case, Goldberg v. Kelly, has the Court held that 

a hearing closely approximating a judicial trial is necessary. In other cases requiring some type of 

pre-termination hearing as a matter of constitutional right the Court has spoken sparingly about 

the requisite procedures. 

These decisions underscore the truism that ‘due process,’ unlike some legal rules, is not a technical 

conception with a fixed content unrelated to time, place and circumstances. Due process is flexible 

and calls for such procedural protections as the particular situation demands. Accordingly, 

resolution of the issue whether the administrative procedures provided here are constitutionally 

sufficient requires analysis of the governmental and private interests that are affected. 

More precisely, our prior decisions indicate that identification of the specific dictates of due 

process generally requires consideration of three distinct factors: First, the private interest that will 

be affected by the official action; second, the risk of an erroneous deprivation of such interest 

through the procedures used, and the probable value, if any, of additional or substitute procedural 

safeguards; and finally, the Government's interest, including the function involved and the fiscal 

and administrative burdens that the additional or substitute procedural requirement would entail.  

Despite the elaborate character of the administrative procedures provided by the Secretary, the 

courts below held them to be constitutionally inadequate, concluding that due process requires an 

evidentiary hearing prior to termination. In light of the private and governmental interests at stake 

here and the nature of the existing procedures, we think this was error. 

Only in Goldberg has the Court held that due process requires an evidentiary hearing prior to a 

temporary deprivation. It was emphasized there that welfare assistance is given to persons on the 

very margin of subsistence: “The crucial factor in this context a factor not present in the case of . 
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. . virtually anyone else whose governmental entitlements are ended is that termination of aid 

pending resolution of a controversy over eligibility may deprive an eligible recipient of the very 

means by which to live while he waits.” 

 

Eligibility for disability benefits, in contrast, is not based upon financial need.  Indeed, it is wholly 

unrelated to the worker's income or support from many other sources, such as earnings of other 

family members, workmen's compensation awards, tort claims awards, savings, private insurance, 

public or private pensions, veterans' benefits, food stamps, public assistance, or the “many other 

important programs, both public and private, which contain provisions for disability payments 

affecting a substantial portion of the work force. As Goldberg illustrates, the degree of potential 

deprivation that may be created by a particular decision is a factor to be considered in assessing 

the validity of any administrative decision-making process. The potential deprivation here is 

generally likely to be less than in Goldberg, although the degree of difference can be overstated.  

Still, the disabled worker's need is likely to be less than that of a welfare recipient. In addition to 

the possibility of access to private resources, other forms of government assistance will become 

available where the termination of disability benefits places a worker or his family below the 

subsistence level. 

An additional factor to be considered here is the fairness and reliability of the existing pre-

termination procedures, and the probable value, if any, of additional procedural safeguards. Central 

to the evaluation of any administrative process is the nature of the relevant inquiry. In order to 

remain eligible for benefits the disabled worker must demonstrate by means of “medically 

acceptable clinical and laboratory diagnostic techniques,” that he is unable “to engage in any 

substantial gainful activity by reason of any medically determinable physical or mental 

impairment. In short, a medical assessment of the worker's physical or mental condition is 

required.. . .  

In striking the appropriate due process balance the final factor to be assessed is the public interest. 

This includes the administrative burden and other societal costs that would be associated with 

requiring, as a matter of constitutional right, an evidentiary hearing upon demand in all cases prior 

to the termination of disability benefits. The most visible burden would be the incremental cost 

resulting from the increased number of hearings and the expense of providing benefits to ineligible 

recipients pending decision. No one can predict the extent of the increase, but the fact that full 

benefits would continue until after such hearings would assure the exhaustion in most cases of this 

attractive option. Nor would the theoretical right of the Secretary to recover undeserved benefits 

result, as a practical matter, in any substantial offset to the added outlay of public funds. The parties 

submit widely varying estimates of the probable additional financial cost. We only need say that 

experience with the constitutionalizing of government procedures suggests that the ultimate 

additional cost in terms of money and administrative burden would not be insubstantial. 

 Financial cost alone is not a controlling weight in determining whether due process requires a 

particular procedural safeguard prior to some administrative decision. But the Government's 

interest, and hence that of the public, in conserving scarce fiscal and administrative resources is a 

factor that must be weighed. At some point the benefit of an additional safeguard to the individual 

affected by the administrative action and to society in terms of increased assurance that the action 

is just, may be outweighed by the cost. Significantly, the cost of protecting those whom the 



143 
 

preliminary administrative process has identified as likely to be found undeserving may in the end 

come out of the pockets of the deserving since resources available for any particular program of 

social welfare are not unlimited…. 

 

The essence of due process is the requirement that “a person in jeopardy of serious loss (be given) 

notice of the case against him and opportunity to meet it.” Joint Anti-Fascist Comm. v. McGrath.  

All that is necessary is that the procedures be tailored, in light of the decision to be made, to “the 

capacities and circumstances of those who are to be heard,” Goldberg v. Kelly, to insure that they 

are given a meaningful opportunity to present their case. In assessing what process is due in this 

case, substantial weight must be given to the good-faith judgments of the individuals charged by 

Congress with the administration of social welfare programs that the procedures they have 

provided assure fair consideration of the entitlement claims of individuals. This is especially so 

where, as here, the prescribed procedures not only provide the claimant with an effective process 

for asserting his claim prior to any administrative action, but also assure a right to an evidentiary 

hearing, as well as to subsequent judicial review, before the denial of his claim becomes final. 

We conclude that an evidentiary hearing is not required prior to the termination of disability 

benefits and that the present administrative procedures fully comport with due process. 

The judgment of the Court of Appeals is reversed.   

 

It is so ordered. 
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Short Answer Questions for Mathews 

 

Directions: Answer the following questions in three to four sentences each.  Be sure to use 

evidence from the cases to support your answers.  

Week 1 & 2: 

1. Synthesize the three prongs of the Mathews due process interest-balancing legal test.  

 

 

 

 

 

 

2. Describe the Court’s application of the three prongs of the due process legal test to the facts 

of this case. Use specific examples from the text to support your answer. 

 

 

 

 

 

 

 

 

3. Apply the three prongs of the Mathews due process test to the facts of the al-Awlaki case. 

Use text-based evidence in your response. Which interests are weightier? In whose favor 

should the Court ultimately decide? Why?  
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HAMDI v. RUMSFELD  

542 U.S. 507 

Supreme Court of the United States (2004) 

 

 

 

 

 

 

Justice O’Connor delivered the opinion of the Court.  

At this difficult time in our Nation's history, we are called upon to consider the legality of the 

Government's detention of a United States citizen on United States soil as an “enemy combatant” 

and to address the process that is constitutionally owed to one who seeks to challenge his 

classification as such. The United States Court of Appeals for the Fourth Circuit held that petitioner 

Yaser Hamdi's detention was legally authorized and that he was entitled to no further opportunity 

to challenge his enemy-combatant label. We now vacate and remand. We hold that although 

Congress authorized the detention of combatants in the narrow circumstances alleged here, due 

process demands that a citizen held in the United States as an enemy combatant be given a 

meaningful opportunity to contest the factual basis for that detention before a neutral decision-

maker.  

 

I 

On September 11, 2001, the al Qaeda terrorist network used hijacked commercial airliners to attack 

prominent targets in the United States. Approximately 3,000 people were killed in those attacks. 

One week later, in response to these “acts of treacherous violence,” Congress passed a resolution 

authorizing the President to “use all necessary and appropriate force against those nations, 

organizations, or persons he determines planned, authorized, committed, or aided the terrorist 

attacks” or “harbored such organizations or persons, in order to prevent any future acts of 

international terrorism against the United States by such nations, organizations or persons.” 

Authorization for Use of Military Force (AUMF), 115 Stat. 224. Soon thereafter, the President 

ordered United States Armed Forces to Afghanistan, with a mission to subdue al Qaeda and quell 

the Taliban regime that was known to support it. 

 

This case arises out of the detention of a man whom the Government alleges took up arms with 

the Taliban during this conflict. His name is Yaser Esam Hamdi. Born in Louisiana in 1980, Hamdi 

moved with his family to Saudi Arabia as a child. By 2001, the parties agree, he resided in 

Pointers! 

Petitioners:  Keep an eye out for the Court’s application of the Mathews Due Process 

interest-balancing legal test to the facts of this case. How could these arguments 

applicable to our case? 

Respondents: Keep an eye out for Justice Thomas’ dissenting opinion about the private 

and governmental interests at stake in this case.  Also, note how he provides counter-

arguments to the majority’s application of the Mathews test.  
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Afghanistan. At some point that year, he was seized by members of the Northern Alliance, a 

coalition of military groups opposed to the Taliban government, and eventually was turned over 

to the United States military. The Government asserts that it initially detained and interrogated 

Hamdi in Afghanistan before transferring him to the United States Naval Base in Guantanamo Bay 

in January 2002. In April 2002, upon learning that Hamdi is an American citizen, authorities 

transferred him to a naval brig in Norfolk, Virginia, where he remained until a recent transfer to a 

brig in Charleston, South Carolina. The Government contends that Hamdi is an “enemy 

combatant,” and that this status justifies holding him in the United States indefinitely—without 

formal charges or proceedings—unless and until it makes the determination that access to counsel 

or further [due] process is warranted. 

 

In June 2002, Hamdi's father, Esam Fouad Hamdi, filed the present petition for a writ of habeas 

corpus under 28 U.S.C. § 2241 in the Eastern District of Virginia, naming as petitioners his son 

and himself as next friend. The elder Hamdi alleges in the petition that he has had no contact with 

his son since the Government took custody of him in 2001, and that the Government has held his 

son “without access to legal counsel or notice of any charges pending against him.” The petition 

contends that Hamdi's detention was not legally authorized. It argues that, “[a]s an American 

citizen,... Hamdi enjoys the full protections of the Constitution,” and that Hamdi's detention in the 

United States without charges, access to an impartial tribunal, or assistance of counsel “violated 

and continue[s] to violate the Fifth and Fourteenth Amendments to the United States Constitution.” 

The habeas petition asks that the court, among other things, (1) appoint counsel for Hamdi; (2) 

order respondents to cease interrogating him; (3) declare that he is being held in violation of the 

Fifth and Fourteenth Amendments; (4) “[t]o the extent Respondents contest any material factual 

allegations in this Petition, schedule an evidentiary hearing, at which Petitioners may adduce proof 

in support of their allegations”; and (5) order that Hamdi be released from his “unlawful custody.” 

Although his habeas petition provides no details with regard to the factual circumstances 

surrounding his son's capture and detention, Hamdi's father has asserted in documents found 

elsewhere in the record that his son went to Afghanistan to do “relief work,” and that he had been 

in that country less than two months before September 11, 2001, and could not have received 

military training. The 20–year–old was traveling on his own for the first time, his father says, and 

“[b]ecause of his lack of experience, he was trapped in Afghanistan once the military campaign 

began.”  

 

II 

 

The threshold question before us is whether the Executive has the authority to detain citizens who 

qualify as “enemy combatants.” There is some debate as to the proper scope of this term, and the 

Government has never provided any court with the full criteria that it uses in classifying individuals 

as such. It has made clear, however, that, for purposes of this case, the “enemy combatant” that it 

is seeking to detain is an individual who, it alleges, was “ ‘part of or supporting forces hostile to 

the United States or coalition partners' ” in Afghanistan and who “ ‘engaged in an armed conflict 

against the United States' ” there. We therefore answer only the narrow question before us: whether 

the detention of citizens falling within that definition is authorized. 

 

Under the definition of enemy combatant that we accept today as falling within the scope of 

Congress' authorization, Hamdi would need to be “part of or supporting forces hostile to the United 
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States or coalition partners” and “engaged in an armed conflict against the United States” to justify 

his detention in the United States for the duration of the relevant conflict. An assertion that 

one resided in a country in which combat operations are taking place is not a concession that one 

was “captured in a zone of active combat” operations in a foreign theater of war, and certainly is 

not a concession that one was “part of or supporting forces hostile to the United States or coalition 

partners” and “engaged in an armed conflict against the United States.” Accordingly, we reject 

any argument that Hamdi has made concessions that eliminate any right to further [due] process. . 

. .  

The Government's second argument requires closer consideration. This is the argument that further 

factual exploration is unwarranted and inappropriate in light of the extraordinary constitutional 

interests at stake. Under the Government's most extreme rendition of this argument, “[r]espect for 

separation of powers and the limited institutional capabilities of courts in matters of military 

decision-making in connection with an ongoing conflict” ought to eliminate entirely any individual 

process, restricting the courts to investigating only whether legal authorization exists for the 

broader detention scheme. Brief for Respondents 26. At most, the Government argues, courts 

should review its determination that a citizen is an enemy combatant under a very deferential 

“some evidence” standard. 

In response, Hamdi emphasizes that this Court consistently has recognized that an individual 

challenging his detention may not be held at the will of the Executive without recourse to some 

proceeding before a neutral tribunal to determine whether the Executive's asserted justifications 

for that detention have basis in fact and warrant in law. He argues that the Fourth Circuit 

inappropriately ceded power to the Executive during wartime to define the conduct for which a 

citizen may be detained, judge whether that citizen has engaged in the proscribed conduct, and 

imprison that citizen indefinitely, and that due process demands that he receives a hearing in which 

he may challenge the Mobbs Declaration and adduce his own counterevidence.  

Both of these positions highlight legitimate concerns. And both emphasize the tension that often 

exists between the autonomy that the Government asserts is necessary in order to pursue 

effectively a particular goal and the process that a citizen contends he is due before he is deprived 

of a constitutional right. The ordinary mechanism that we use for balancing such serious competing 

interests and for determining the procedures that are necessary to ensure that a citizen is not 

“deprived of life, liberty, or property, without due process of law,” U.S. Const. amend. V, is the 

test that we articulated in Mathews v. Eldridge.  

 Mathews dictates that the process due in any given instance is determined by weighing “the 

private interest that will be affected by the official action” against the Government's asserted 

interest, “including the function involved” and the burdens the Government would face in 

providing greater process. The Mathews calculus then contemplates a judicious balancing of these 

concerns, through an analysis of “the risk of an erroneous deprivation” of the private interest if the 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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process were reduced and the “probable value, if any, of additional or substitute procedural 

safeguards.” We take each of these steps in turn. 

1  

It is beyond question that substantial interests lie on both sides of the scale in this 

case. Hamdi's private interest ... affected by the official action, is the most elemental of liberty 

interests—the interest in being free from physical detention by one's own government. We have 

always been careful not to ‘minimize the importance and fundamental nature’ of the 

individual's right to liberty, and we will not do so today. 

Nor is the weight on this side of the Mathews scale offset by the circumstances of war or the 

accusation of treasonous behavior, for [i]t is clear that commitment for any purpose constitutes a 

significant deprivation of liberty that requires due process protection, and at this stage in 

the Mathews calculus, we consider the interest of the erroneously detained individual. Procedural 

due process rules are meant to protect persons not from the deprivation, but from the mistaken or 

unjustified deprivation of life, liberty, or property”). Indeed, as amicus briefs from media and relief 

organizations emphasize, the risk of erroneous deprivation of a citizen's liberty in the absence of 

sufficient process here is very real…. [O]ur starting point for the Mathews v. Eldridge analysis is 

unaltered by the allegations surrounding the particular detainee or the organizations with which he 

is alleged to have associated. We reaffirm today the fundamental nature of a citizen's right to be 

free from involuntary confinement by his own government without due process of law, and we 

weigh the opposing governmental interests against the curtailment of liberty that such confinement 

entails.  

2 

On the other side of the scale are the weighty and sensitive governmental interests in ensuring that 

those who have in fact fought with the enemy during a war do not return to battle against the United 

States. As discussed above, the law of war and the realities of combat may render such detentions 

both necessary and appropriate, and our due process analysis need not blink at those 

realities. Without doubt, our Constitution recognizes that core strategic matters of war-making 

belong in the hands of those who are best positioned and most politically accountable for making 

them. 

The Government also argues at some length that its interests in reducing the process available to 

alleged enemy combatants are heightened by the practical difficulties that would accompany a 

system of trial-like process. In its view, military officers who are engaged in the serious work of 

waging battle would be unnecessarily and dangerously distracted by litigation half a world away, 

and discovery into military operations would both intrude on the sensitive secrets of national 

defense and result in a futile search for evidence buried under the rubble of war. 

3  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Striking the proper constitutional balance here is of great importance to the Nation during this 

period of ongoing combat. But it is equally vital that our calculus not give short shrift to the values 

that this country holds dear or to the privilege that is American citizenship. It is during our most 

challenging and uncertain moments that our Nation's commitment to due process is most severely 

tested; and it is in those times that we must preserve our commitment at home to the principles for 

which we fight abroad.  

With due recognition of these competing concerns, we believe that neither the process proposed 

by the Government nor the process apparently envisioned by the District Court below strikes the 

proper constitutional balance when a United States citizen is detained in the United States as an 

enemy combatant. That is, the risk of an erroneous deprivation of a detainee's liberty interest is 

unacceptably high under the Government's proposed rule, while some of the “additional or 

substitute procedural safeguards” suggested by the District Court are unwarranted in light of their 

limited “probable value” and the burdens they may impose on the military in such cases.  

We therefore hold that a citizen-detainee seeking to challenge his classification as an enemy 

combatant must receive notice of the factual basis for his classification, and a fair opportunity to 

rebut the Government's factual assertions before a neutral decision maker.. . . For more than a 

century the central meaning of procedural due process has been clear: Parties whose rights are to 

be affected are entitled to be heard; and in order that they may enjoy that right they must first be 

notified. It is equally fundamental that the right to notice and an opportunity to be heard must be 

granted at a meaningful time and in a meaningful manner. These essential constitutional promises 

may not be eroded. 

We think it unlikely that this basic process will have the dire impact on the central functions of 

war-making that the Government forecasts. The parties agree that initial captures on the battlefield 

need not receive the process we have discussed here; that process is due only when the 

determination is made to continue to hold those who have been seized. The Government has made 

clear in its briefing that documentation regarding battlefield detainees already is kept in the 

ordinary course of military affairs. Any fact finding imposition created by requiring a 

knowledgeable affiant to summarize these records to an independent tribunal is a minimal 

one. Likewise, arguments that military officers ought not have to wage war under the threat of 

litigation lose much of their steam when factual disputes at enemy-combatant hearings are limited 

to the alleged combatant's acts. This focus meddles little, if at all, in the strategy or conduct of war, 

inquiring only into the appropriateness of continuing to detain an individual claimed to have taken 

up arms against the United States. While we accord the greatest respect and consideration to the 

judgments of military authorities in matters relating to the actual prosecution of a war, and 

recognize that the scope of that discretion necessarily is wide, it does not infringe on the core role 

of the military for the courts to exercise their own time-honored and constitutionally mandated 

roles of reviewing and resolving claims like those presented here. 
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In sum, while the full protections that accompany challenges to detentions in other settings may 

prove unworkable and inappropriate in the enemy-combatant setting, the threats to military 

operations posed by a basic system of independent review are not so weighty as to trump a citizen's 

core rights to challenge meaningfully the Government's case and to be heard by an impartial 

adjudicator. 

In so holding, we necessarily reject the Government's assertion that separation of powers principles 

mandate a heavily circumscribed role for the courts in such circumstances. Indeed, the position 

that the courts must forgo any examination of the individual case and focus exclusively on the 

legality of the broader detention scheme cannot be mandated by any reasonable view of separation 

of powers, as this approach serves only to condense power into a single branch of government. We 

have long since made clear that a state of war is not a blank check for the President when it comes 

to the rights of the Nation's citizens. Youngstown Sheet & Tube. Whatever power the United States 

Constitution envisions for the Executive in its exchanges with other nations or with enemy 

organizations in times of conflict, it most assuredly envisions a role for all three branches when 

individual liberties are at stake.  

Because we conclude that due process demands some system for a citizen-detainee to refute his 

classification, the proposed “some evidence” standard is inadequate. Any process in which the 

Executive's factual assertions go wholly unchallenged or are simply presumed correct without any 

opportunity for the alleged combatant to demonstrate otherwise falls constitutionally short. As the 

Government itself has recognized, we have utilized the “some evidence” standard in the past as a 

standard of review, not as a standard of proof. 

 In the absence of such process, however, a court that receives a petition for a writ of habeas corpus 

from an alleged enemy combatant must itself ensure that the minimum requirements of due process 

are achieved. Both courts below recognized as much, focusing their energies on the question of 

whether Hamdi was due an opportunity to rebut the Government's case against him. We have no 

reason to doubt that courts faced with these sensitive matters will pay proper heed both to the 

matters of national security that might arise in an individual case and to the constitutional 

limitations safeguarding essential liberties that remain vibrant even in times of security concerns. 

The judgment of the United States Court of Appeals for the Fourth Circuit is vacated, and the case 

is remanded for further proceedings. It is so ordered. 

 

Justice Thomas, dissenting.   

The Executive Branch, acting pursuant to the powers vested in the President by the Constitution 

and with explicit congressional approval, has determined that Yaser Hamdi is an enemy combatant 

and should be detained. This detention falls squarely within the Federal Government's war powers, 

and we lack the expertise and capacity to second-guess that decision. As such, petitioners' habeas 

challenge should fail, and there is no reason to remand the case. The plurality reaches a contrary 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952120254&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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conclusion by failing adequately to consider basic principles of the constitutional structure as it 

relates to national security and foreign affairs and by using the balancing scheme of Mathews v. 

Eldridge. I do not think that the Federal Government's war powers can be balanced away by this 

Court. Arguably, Congress could provide for additional procedural protections, but until it does, 

we have no right to insist upon them. But even if I were to agree with the general approach the 

plurality takes, I could not accept the particulars. The plurality utterly fails to account for the 

Government's compelling interests and for our own institutional inability to weigh competing 

concerns correctly. I respectfully dissent. 

I 

“It is ‘obvious and unarguable’ that no governmental interest is more compelling than the security 

of the Nation.”  The national security, after all, is the primary responsibility and purpose of the 

Federal Government.. . . But because the Founders understood that they could not foresee the 

myriad potential threats to national security that might later arise, they chose to create a Federal 

Government that necessarily possesses sufficient power to handle any threat to the security of the 

Nation. The power to protect the Nation “ought to exist without limitation ... [b]ecause it is 

impossible to foresee or define the extent and variety of national exigencies, or the correspondent 

extent & variety of the means which may be necessary to satisfy them. The circumstances that 

endanger the safety of nations are infinite; and for this reason no constitutional shackles can wisely 

be imposed on the power to which the care of it is committed.” The Federalist No. 23.  

III 

I agree with the plurality that the Federal Government has power to detain those that the Executive 

Branch determines to be enemy combatants. But I do not think that the plurality has adequately 

explained the breadth of the President's authority to detain enemy combatants, an authority that 

includes making virtually conclusive factual findings. In my view, the structural considerations 

discussed above, as recognized in our precedent, demonstrate that we lack the capacity and 

responsibility to second-guess this determination. 

This makes complete sense once the process that is due Hamdi is made clear. As an initial matter, 

it is possible that the Due Process Clause requires only “that our Government must proceed 

according to the ‘law of the land’—that is, according to written constitutional and statutory 

provisions.”  I need not go this far today because the Court has already explained the nature of due 

process in this context. In a case strikingly similar to this one, the Court addressed a Governor's 

authority to detain for an extended period a person the executive believed to be responsible, in 

part, for a local insurrection. Justice Holmes wrote for a unanimous Court: 

“When it comes to a decision by the head of the State upon a matter involving its life, the ordinary 

rights of individuals must yield to what he deems the necessities of the moment. Public danger 

warrants the substitution of executive process for judicial process. This was admitted with regard 
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to killing men in the actual clash of arms, and we think it obvious, although it was disputed, that 

the same is true of temporary detention to prevent apprehended harm.” Moyer v. Peabody. 

The Court answered Moyer's claim that he had been denied due process by emphasizing: 

“[I]t is familiar that what is due process of law depends on circumstances. It varies with the subject-

matter and the necessities of the situation. In this context, due process requires nothing more than 

a good-faith executive determination. To be clear: The Court has held that an Executive, acting 

pursuant to statutory and constitutional authority, may, consistent with the Due Process Clause, 

unilaterally decide to detain an individual if the Executive deems this necessary for the public 

safety even if he is mistaken. 

Moyer is not an exceptional case. In Luther v. Borden, the Court discussed the President's 

constitutional and statutory authority, in response to a request from a state legislature or executive, 

‘to call forth such number of the militia of any other States, as may be applied for, as he may judge 

sufficient to suppress [an] insurrection.’ The Court explained that courts could not review the 

President's decision to recognize one of the competing legislatures or executives. If a court could 

second-guess this determination, it would become the duty of the court to discharge those who 

were arrested or detained by the troops in the service of the United States. “If the judicial power 

extends so far,” the Court concluded, “the guarantee contained in the Constitution of the United 

States is a guarantee of anarchy, and not of order.” The Court clearly contemplated that the 

President had authority to detain as he deemed necessary, and such detentions evidently comported 

with the Due Process Clause as long as the President correctly decided to call forth the militia, a 

question the Court said it could not review. 

IV 

Although I do not agree with the plurality that the balancing approach of Mathews is the 

appropriate analytical tool with which to analyze this case, I cannot help but explain that the 

plurality misapplies its chosen framework, one that if applied correctly would probably lead to the 

result I have reached. The plurality devotes two paragraphs to its discussion of the Government's 

interest, though much of those two paragraphs explain why the Government's concerns are 

misplaced. But: “It is ‘obvious and unarguable’ that no governmental interest is more compelling 

than the security of the Nation.” In Moyer, the Court recognized the paramount importance of the 

Governor's interest in the tranquility of a Colorado town. At issue here is the far more significant 

interest of the security of the Nation. The Government seeks to further that interest by detaining 

an enemy soldier not only to prevent him from rejoining the ongoing fight. Rather, as the 

Government explains, detention can serve to gather critical intelligence regarding the intentions 

and capabilities of our adversaries; a function that the Government avers has become all the more 

important in the war on terrorism.  

Additional [due] process, the Government explains, will destroy the intelligence gathering 

function. It also does seem quite likely that, under the process envisioned by the plurality, various 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100293&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800123092&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100293&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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military officials will have to take time to litigate this matter. And though the plurality does not 

say so, a meaningful ability to challenge the Government's factual allegations will probably require 

the Government to divulge highly classified information to the purported enemy combatant, who 

might then upon release return to the fight armed with our most closely held secrets. 

The plurality manages to avoid these problems by discounting or entirely ignoring them. After 

spending a few sentences putatively describing the Government's interests, the plurality simply 

assures the Government that the alleged burdens “are properly taken into account in our due 

process analysis.” The plurality also announces that “the risk of an erroneous deprivation of a 

detainee's liberty interest is unacceptably high under the Government's proposed rule.”  But there 

is no particular reason to believe that the federal courts have the relevant information and 

expertise to make this judgment. And for the reasons discussed in Part I, there is every reason to 

think that courts cannot and should not make these decisions. 

Undeniably, Hamdi has been deprived of a serious interest, one actually protected by the Due 

Process Clause. Against this, however, is the Government's overriding interest in protecting the 

Nation. If a deprivation of liberty can be justified by the need to protect a town, the protection of 

the Nation justifies it. 
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Short Answer Questions for Hamdi 

Directions: Answer the following questions in three to four sentences each. Be sure to use 

textual evidence from the cases to support your answers.  

Week 1 &2: 

1. What was the AUMF?  Why was it enacted? What does it allow the President to do? Why 

are the powers granted to the President by the AUMF at issue in this case? 

 

  

 

 

 

 

 

2. According to the Court, what are the competing private and governmental interests at 

stake in Hamdi? How does the Court resolve the conflict between the two? According to 

Justice Thomas’ dissent, which interests are weightier? Which side do you agree with? 

Why? 

  

 

 

 

 

 

 

 

 

3. Where was Hamdi captured? Was this location a war zone? How does this differ from the 

facts of our case and how can you use this information to either help your case or in the 

alternative, how can you argue that the location is irrelevant? 
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Week 3 & 4:  

4. How does Justice Thomas provide a counter-argument to the majority’s application of the 

Mathews Due Process interest-balancing test? Be specific. Use examples from the text. 

  

  

 

 

 

 

5. What impact would it have on U.S. military forces to provide a hearing before every drone 

strike?  What does Justice Thomas say about that? 

  

  

 

 

 

6. According to Justice Thomas, what is the appropriate role of the Courts and the 

Executive branch in making decisions regarding due process? Do you agree or disagree? 

Why or why not?  

 

  

 

 

 

  

   

7. What similarities and differences exist between Hamdi and al- Awlaki? How can you use 

these to support your client’s case? Be specific.  
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F.M. SABIR v. FEDERATION OF PAKISTAN 

        Writ Petition No. 3133/2011 

Peshawar High Court (2013) 

 

 

 

 

 

Chief Justice Dost Muhammad Khan announced the opinion of the Court.  

The serial killing of local civilians both of North & South Waziristan Agency, adjoining Khyber 

Pakhtunkhwa Province through drone strikes visibly commenced from the year 2008 which is still 

continuing unabated.  

 

According to the report, based on physical verification, submitted by the Political Authorities of 

North Waziristan Agency, 896 Pakistani civilians, residents of the said Agency, were killed during 

the last five years until December 2012 while 209 were seriously injured. In these drone attacks 

only 47 foreigners were killed and 06 were injured. Many houses & vehicles of different category, 

make & model, worth millions dollars, were destroyed during these attacks. Besides, many cattle 

heads of different kinds were torn into pieces & charred, belonging to the local residents. Similarly, 

in South Waziristan Agency 70 drone strikes were carried out during last five years till June 2012 

in which 553 local civilians were killed, 126 were 5 injured, 3 houses were destroyed and 23 

vehicles were badly damaged.  

 

According to the Press Reports of International & National Media, some foreign militants are 

hiding in the mountainous region of North & South Waziristan Agency, beyond the access of the 

local Administration and semi-armed forces of Pakistan. The United States through self-framed 

opinion labeled these foreign elements as their enemy. The U.S decision making troika, the 

President, Pentagon & CIA have joined hands to carryout drone strikes in these areas on spy 

information to hit & kill these elements, however, the ratio of killing of foreign elements is 

negligible while local civilians, non-combatants, casualties are shockingly considerable, beside 

damage caused to the properties of the local population, their households and other moveable 

properties including cattle heads, in great number, is a painful phenomena. The most shocking, 

gruesome & goriest side of these ruthless strikes is that the degree of precision is hardly maintained 

Pointers! 

Both Sides: Below is a judicial opinion about U.S. drone strikes from a Pakistani high 

court.  Consider the public policy arguments and data presented by the Court to support 

its decision.  How can you use these in support of your client’s case or, in the alternative,   

what counter-arguments can you present in response to these points?  
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and why the figures, given above, would prove that these are carried out at random and innocent 

civilians casualties mostly of infant babies, pre-teen & teenage children, women & others including 

their properties are hundred times greater than those, killed alleged to be militants.  

 

The President of Pakistan, the Parliament through unanimous resolution, the Prime Minister & his 

Cabinet and Military Leadership have openly condemned these attacks and have lodged soft 

protests with the US Authorities through its Ambassador in Pakistan. The other side of the story 

given by the U.S Authorities is that the then dictator, General Parvez Musharraf has given verbal 

consent to carry out these attacks in the tribal belt of North & South Waziristan Agency but there 

is nothing in writing to that effect with the Government of Pakistan or with the Government of 

USA to lend support to the view point of the U.S Authorities.  

 

Admittedly, neither the Security Council nor the UN in general at any point of time has permitted 

the U.S Authorities particularly the CIA to carryout drone attacks 7 within the territory of Pakistan, 

a sovereign State, the old member of the UN. The Pakistan Army has rendered unmatchable 

sacrifices while acting under the UN/Security Council mandate to maintain peace & tranquility in 

different regions of the world where ethnic or other disturbances were rampant and killing of 

innocent civilians was going unabated. It has successfully restored peace in those regions of the 

world besides restoring communication,  

telecommunication, electricity & other civic facilities for the population of those troubled areas 

consisting different regions around the Globe and had earned great appreciation from the UN and 

in particular from its  Secretary General. 

  

The provisions of Article 2 (4) of the United Nations Charter provides as under:  

  

“All members shall refrain in their international relations from the threat or 

use of force against the territorial integrity or political independence of any state or in 

any other manner inconsistent with the purposes of the United Nations”. 

 

Further, the U.N General Assembly through Resolution No. 2625 (XXV) “Declaration of 

Principles of International Law Concerning Friendly Relations” specifically states: - “Every State 

has the duty to refrain in its international relations from the threat or use of force against the 

territorial integrity or political independence of any State, or in any other manner inconsistent with 

the purposes of the United Nations. Such a threat or use of force constitutes a violation of 

international law and the Charter of the United Nations and shall never be employed as a means 

of settling international issues.”  

 

The huge loss to life & property, suffered by Pakistani Nations of North & South Waziristan 

Agency due to drone strikes, is thus, strictly prohibited not only by the Charter of the UN but also 

by the Geneva 10 Conventions of 1949.  
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According to Article 3 and Article 52 (1) & (2) of the Additional Protocol, targeted killing is only 

lawful when the target is a “combatant” or “fighter” or, in the case of a civilian, only for such time 

as the person “directly participates in hostilities”. Additionally, per Geneva Conventions Common 

Articles 3 & 51 (5) (b) and Article 7 of the Additional Protocol-1, the killing must be militarily 

necessary, the use of force must be proportionate so that any anticipated military advantage is 

considered in light of the expected harm to civilians in the vicinity, and everything feasible must 

be done to prevent mistakes and minimize harm to civilians. It is never permissible for killing to 

be the sole objective of an operation as is the case in these U.S drone strikes.  

 

Mary O Connell in “Unlawful Killing with Combat Drones” based on the case study of Pakistan 

SSRN, 2004-2009, has clearly pointed out that since a majority of drone 

 strikes in Pakistan fall under “signature strikes”, these would not be proportionate under the 

Geneva Conventions and thus, is illegal under International Law. The forming of an opinion by 

the CIA that these strikes target groups of men, who are militants having links with terrorist groups, 

is based on figment of imagination and until this date no tangible, reliable & convincing proof has 

been furnished to that effect by the U.S Authorities including CIA.  

 

On December 16th, 1966 multilateral treaty, adopted by the United Nations General Assembly 

having been given effect from March 23rd, 1976. It has been unanimously resolved with regard to 

civil & political rights (ICCPR) monitored by the Human Rights Committee where, Article 6 (1) 

states that every human being has inherent right to life. This right shall be protected by law. No 

one shall be arbitrarily deprived of his life.   

 

Keeping in view the safeguard & protection to life, provided by the above Article, the drone strikes 

in Pakistan are blatant breach of absolute right to life. 

 

 

This and the connected writ petitions all are admitted and allowed in the above terms. 
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Short Answer Questions for F.M. Sabir 

 

Directions: Answer the following questions in three to four sentences each. Be sure to use 

textual evidence from the cases to support your answers.  

Week 1 & 2:  

1. What are drone strikes? What purpose do they serve?  What positive and negative effects 

have they resulted in?  

 

  

 

 

 

  

 

 

Week 3 & 4: 

2. How does the Court effectively use data to support its argument? Be specific. What 

claims does it make and what data does it use to support these claims? 

  

  

 

 

 

  

 

 

3. How could you use the data provided by the Long War Journal graph (see Additional 

Sources section) to counter the points made by this court? 
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Week 5: 

 4. Using the table below, synthesize 3 public policy arguments for and against drone strikes. Use 

the majority and dissenting opinions of the 3 cases we have read, as well as, the additional 

sources of information provided such as the DOJ White Paper, the newspaper and law review 

articles, and the interview transcript to support your arguments.  

Public Policy Arguments  

in Favor of Drone Strikes 

Public Policy Arguments 

 Against Drone Strikes 

Argument Quote or Data 

Statistics from Cases, 

White Paper, 

Articles, or Interview 

Transcript  

Argument Quote or Data 

Statistics from Cases, 

White Paper, 

Articles, or Interview 

Transcript 
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ADDITIONAL SOURCES 

Excerpt from the 2013 U.S. Department of Justice White Paper 
Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who 

Is a Senior Operational Leader of Al-Qa'ida or An Associated Force 

 

This white paper sets forth a legal framework for considering the circumstances in which the U.S. 

government could use lethal force in a foreign country outside the area of active hostilities against 

a U.S. citizen who is a senior operational leader of al-Qa'ida or an associated force1 of al-Qa'ida-

that is, an al-Qa'ida leader actively engaged in planning operations to kill Americans. The paper 

does not attempt to determine the minimum requirements necessary to render such an operation 

lawful; nor does it assess what might be required to render a lethal operation against a U.S. citizen 

lawful in other circumstances, including an operation against enemy forces on a traditional 

battlefield or an operation against a U.S. citizen who is not a senior operational leader of such 

forces. Here the Department of Justice concludes only that where the following three conditions 

are met, a U.S. operation using lethal force in a foreign country against a U.S. citizen who is a 

senior operational leader of al-Qa'ida or an associated force would be lawful: (1) an informed, 

high-level official of the U.S. government has determined that the targeted individual poses an 

imminent threat of violent attack against the United States; (2) capture is infeasible, and the United 

States continues to monitor whether capture becomes feasible; and (3) the operation would be 

conducted in a manner consistent with applicable law of war principles. This conclusion is reached 

with recognition of the extraordinary seriousness of a lethal operation by the United States against 

a U.S. citizen, and also of the extraordinary seriousness of the threat posed by senior operational 

al Qa'ida members and the loss of life that would result were their operations successful.  

 

Were thy target of a lethal operation a U.S. citizen who may have rights under the Due Process 

Clause and the Fourth Amendment, that individual's citizenship would not immunize him from a 

lethal operation. Under the traditional due process balancing analysis of Mathews v. Eldridge, we 

recognize that there is no private interest more weighty than a person's interest in his life. But that 

interest must be balanced against the United States' interest in forestalling the threat of violence 

and death to other Americans that arises from an individual who is a senior operational leader of 

al-Q'aida or an associated force of al-Q'aida and who is engaged in plotting against the United 

States. 

 

The Department assumes that the rights afforded by Fifth Amendment's Due  

Process Clause, as well as the Fourth Amendment, attach to a U.S. citizen even while he  

is abroad. The U.S. citizenship of a leader of al-Qa'ida or its associated forces, however, does not 

give that person constitutional immunity from attack. This paper next considers whether and in 

what circumstances a lethal operation would violate any possible constitutional protections of a 

U.S. citizen.  

 

A.  

 

The Due Process Clause would not prohibit a lethal operation of the sort contemplated here. In 

Hamdi, a plurality of the Supreme Court used the Mathews v. Eldridge balancing test to analyze 

the Fifth Amendment due process rights of a U.S. citizen who had been captured on the battlefield 
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in Afghanistan and detained in the United States, and who wished to challenge the government's 

assertion that he was part of enemy forces. The Court explained that the "process due in any given 

instance is determined by weighing 'the private interest that will be affected by the official action' 

against the Government's asserted interest, 'including the function involved' and the burdens the 

Government would face in providing greater process." Hamdi. The due process balancing analysis 

applied to determine the Fifth Amendment rights of a U.S. citizen with respect to law-of-war 

detention supplies the framework for assessing the process due a U.S. citizen who is a senior 

operational leader of an enemy force planning violent attacks against Americans before he is 

subjected to lethal targeting. In the circumstances considered here, the interests on both sides 

would be weighty. An individual's interest in avoiding erroneous deprivation of his life is 

"uniquely compelling." No private interest is more substantial.  

 

At the same time, the government's interest in waging war, protecting its citizens, and removing 

the threat posed by members of enemy forces is also compelling. As the Hamdi plurality observed, 

in the "circumstances of war," "the risk of erroneous deprivation of a citizen's liberty in the absence 

of sufficient process ... is very real and, of course, the risk of an erroneous deprivation of a citizen's 

life is even more significant. But, "the realities of combat" render certain uses of force "necessary 

and appropriate," including force against U.S. citizens who have joined enemy forces in the armed 

conflict against the United States and whose activities pose an imminent threat of violent attack 

against the United States-and "due process analysis need not blink at those realities." These same 

realities must also be considered in assessing "the burdens the Government would face in providing 

greater process" to a member of enemy forces.  

 

In view of these interests and practical considerations, the United States would be able to use lethal 

force against a U.S. citizen, who is located outside the United States and is an operational leader 

continually planning attacks against U.S. persons and interests, in at least the following 

circumstances: (1) where an informed, high-level official of the U.S. government has determined 

that the targeted individual poses an imminent threat of violent attack against the United States; 

(2) where a capture operation would be infeasible-and where those conducting the operation 

continue to monitor whether capture becomes feasible; and (3) where such an operation would be 

conducted consistent with applicable law of war principles. In these circumstances, the "realities" 

of the conflict and the weight of the government's interest in protecting its citizens from an · 

imminent attack are such that the Constitution would not require the government to provide further 

process to such a U.S. citizen before using lethal force.  

 

Certain aspects of this legal framework require additional explication. First, the condition that an 

operational leader present an "imminent" threat of violent attack against the United States does not 

require the United States to have clear evidence that a specific attack on U.S. persons and interests 

will take place in the immediate future. Given the nature of, for example, the terrorist attacks on 

September 11, in which civilian airliners were hijacked to strike the World Trade Center and the 

Pentagon, this definition of imminence, which would require the United States to refrain from 

action until preparations for an attack are concluded, would not allow the United States sufficient 

time to defend itself. The defensive options available to the United States may be reduced or 

eliminated if al-Qa'ida operatives disappear and cannot be found when the time of their attack 

approaches. Consequently, with respect to al-Qa'ida leaders who are continually planning attacks, 

the United States is likely to have only a limited window of opportunity within which to defend 
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Americans in a manner that has both a high likelihood of success and sufficiently reduces the 

probabilities of civilian causalities.  

 

Furthermore, a terrorist 'war' does not consist of a massive attack across an international border, 

nor does it consist of one isolated incident that occurs and is then past. It is a drawn out, patient, 

sporadic pattern of attacks. It is very difficult to know when or where the next incident will occur. 

It must be right that states are able to act in self-defense in circumstances where there is evidence 

of further imminent attacks by terrorist groups, even if there is no specific evidence of where such 

an attack will take place or of the precise nature of the attack."). Delaying action against individuals 

continually planning to kill Americans until some theoretical end stage of the planning for a 

particular plot would create an unacceptably high risk that the action would fail and that American 

casualties would result. By its nature, therefore, the threat posed by al-Qa'ida and its associated 

forces demands a broader concept of imminence in judging when a person continually planning 

terror attacks presents an imminent threat, making the use of force appropriate. In this context, 

imminence must incorporate considerations of the relevant window of opportunity, the possibility 

of reducing collateral damage to civilians, and the likelihood of heading off future disastrous 

attacks on Americans. Thus, a decision maker determining whether an al-Qa'ida operational leader 

presents an imminent threat of violent attack against the United States must take into account that 

certain members of al-Qa'ida (including any potential target of lethal force) are continually plotting 

attacks against the United States; that al-Qa'ida would engage in such attacks regularly to the extent 

it were able to do so; that the U.S. government may not be aware of all al-Qa'ida plots as they are 

developing and thus cannot be confident that none is about to occur; and that, in light of these 

predicates, the nation may have a limited window of opportunity within which to strike in a manner 

that both has a high likelihood of success and reduces the probability of American casualties.  

 

With this understanding, a high-level official could conclude, for example, that an individual poses 

an "imminent threat" of violent attack against the United States where he is an operational leader 

of al-Qa'ida or an associated force and is personally and continually involved in planning terrorist 

attacks against the United States. Moreover, where the al-Qa'ida member in question has recently 

been involved in activities posing an imminent threat of violent attack against the United States, 

and there is no evidence suggesting that he has renounced or abandoned such activities, that 

member's involvement in al-Qa'ida's continuing terrorist campaign against the United States would 

support the conclusion that the member poses an imminent threat.  

Second, regarding the feasibility of capture, capture would not be feasible if it could not be 

physically effectuated during the relevant window of opportunity or if the relevant country were 

to decline to consent to a capture operation. Other_ factors such as undue risk to U.S. personnel 

conducting a potential capture operation also could be relevant. Feasibility would be a highly fact-

specific and potentially time-sensitive inquiry.  

 

Third, it is a premise here that any such lethal operation by the United States would comply with 

the four fundamental law-of-war principles governing the use of force: necessity, distinction, 

proportionality, and humanity (the avoidance of unnecessary suffering). For example, it would not 

be consistent with those principles to continue an operation if anticipated civilian casualties would 

be excessive in relation to the anticipated military advantage. An operation consistent with the 

laws of war could not violate the prohibitions against treachery and perfidy, which address a breach 

of confidence by the assailant. [I]t is especially forbidden ... [t]o kill or wound treacherously 
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individuals belonging to the hostile nation or army ..... These prohibitions do not, however, 

categorically forbid the use of stealth or surprise, nor forbid attacks on identified individual 

soldiers or officers. They do not "preclude attacks on individual soldiers or officers of the enemy 

whether in the zone of hostilities, occupied territory, or else-where"). And the Department is not 

aware of any other law-of-war grounds precluding use of such tactics. Relatedly, "there is no 

prohibition under the laws of war on the use of technologically advanced weapons systems in 

armed  

conflict-such as pilotless aircraft or so-called smart bombs-as long as they are employed in 

conformity with applicable laws of war." 2010 Koh ASIL Speech. Further, under this framework, 

the United States would also be required to accept a surrender if it were feasible to do so.  

 

In sum, an operation in the circumstances and under the constraints described above would not 

result in a violation of any due process rights. 

 

Andrew C. Orr, Unmanned, Unprecedented, And Unresolved: The Status of American Drone 

Strikes In Pakistan Under International Law, Excerpt from the Fall 2011 Cornell International 

Law Journal. 

Because the drone campaign is not unlawful as a whole, the question becomes whether individual 

strikes violate international law. Under the rules of armed conflict, each drone strike against 

militants in Pakistan must conform to jus in bello principles “in consideration of the “delicate 

balance to be maintained between military necessity and humanitarian considerations.” The 

analysis of “proportionality should be a complex equation, taking into account factors such as the 

military importance or exigency of the target.” In addition, the core Geneva principle of distinction 

is customary international law, and every attack must distinguish between militants and persons 

not directly participating in hostilities. Whereas jus ad bellum governs the initial resort to the use 

of force, jus in bello restricts individual operations. Because the jus in bello inquiry is highly 

factual and strike-specific, this note will not reach any conclusions about the in bello permissibility 

of the individual drone strikes. What is clear, however, is that the in bello requirements of 

proportionality and distinction represent the most significant hurdles for the legality of American 

drone strikes in Pakistan. 

A. Proportionality 

The holistic, fact-specific nature of the proportionality inquiry is illustrated by a report by the 

Military Advisor to the Secretary General on Israel's 1996 shelling of a U.N. compound in Qana, 

Lebanon, which contained 100 civilians seeking shelter. Major General van Kappen's report was 

the product of an extensive investigation, including interviews and a forensic survey of the site, 

and ultimately concluded that the shelling was most likely not an accident. The report also included 

many details: the proximity of the compound to the source of Hezbollah rockets fired at Israeli 

soldiers, possible inaccuracies in Israeli maps, the actual landing sites of Israeli shells, the specific 

chronology, proper functioning of weapons, and the professionalism employed by the Israeli 
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artillery team. The proportionality of individual military operations, therefore, involves a holistic, 

context-specific analysis. 

Here, while the secret nature of the drone strikes and inaccessibility of the Pakistan region 

precludes such a thorough analysis, certain facts remain salient. First, the entire program's non-

militant casualty rate is roughly 21%, though it was only 6% in 2010.  Drones also show their 

operators a “perfect picture” of the target, facilitating adherence to the principle of distinction. 

Conversely, an obvious problem with the drone strikes is their dependence on potentially 

unreliable intelligence. There is an obvious risk that a local informant may provide intentionally 

misleading information for any number of self-serving purposes. 

Another pertinent consideration is the relative unavailability of other means of attacking al Qaeda 

fighters. The lawless Pakistan region is difficult to access, and attempting to actually control the 

territory through ground operations could result in even more casualties. Given the difficulty of 

accomplishing the compelling military objective of killing al Qaeda fighters, the drone strikes 

would most likely be in bello proportionate if they could bring their non-militant casualty rate 

below some minimum threshold. 

B. Distinction 

International law does not forbid civilian casualties, but instead requires that targeting decisions 

in individual military operations must avoid civilian causalities that are excessive in relation to the 

anticipated military advantage. Moreover, “laws of armed conflict are clear that an attacker is not 

precluded from attacking a legitimate military target by the proximity of civilians or civilian 

objects,” provided that “weapons [are] aimed individually.” In the Nuclear Weapons case, the ICJ 

held that “weapons that are incapable of distinguishing between civilian and military targets” are 

forbidden, but declined to hold that nuclear weapons are per se incapable of distinction. 

Accordingly, drones cannot be said to be incapable of adhering to the principle of distinction, and 

the unfortunate deaths of innocent civilians do not, without more, render the strikes unlawful. In 

general, drones are capable of achieving this distinction to the extent that their targeting decisions 

rely on intelligence sources that are, themselves, able to accurately distinguish. Therein, however, 

lies the difficulty. 

Common Article 3 forbids all murder and requires humane treatment of non-militants. Persons 

who are not members of armed groups enjoy protection from direct attack unless they directly 

participate in hostilities. Regardless of applicable treaty provisions, the principle of distinction is 

customary international law, and only permits targeting of persons who commit specific acts likely 

to influence military action. The International Committee of the Red Cross has also said that 

civilians enjoy a presumption of non-militant status, such that commanders may not target persons 

whose militant status is ambiguous. Al Qaeda fighters wear no uniforms, do not travel in marked 

vehicles, or otherwise identify themselves in such a way as to facilitate distinction. Accordingly, 

drone operators must rely on informants to determine the status of a given target and the number 
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of civilian casualties is indicative of the unreliability of this intelligence. Moreover, al Qaeda's use 

of human shielding undermines American efforts to distinguish between militants and civilians, 

further complicating the legality of American drone attacks in Pakistan. 

C. Human Shielding 

Human shielding is a complex issue that bears heavily on the legality of American drone strikes 

in Pakistan. When civilians become “involuntary” shields because al Qaeda fighters hide among 

them to deter attacks, those civilians continue to enjoy protection against direct attack because they 

are not participating in hostilities. Where civilians who are not otherwise participating in hostilities 

locate themselves near, or refuse to depart from the vicinity of al Qaeda fighters with the intention 

of deterring attacks, however, the question becomes more complex. One view holds that even such 

intentional interference, by creating legal or moral obstacles to attack, cannot constitute direct 

participation in hostilities, such that persons acting as voluntary shields retain immunity from 

attack. The contrary position is that where “a voluntary shield takes affirmative steps to frustrate 

harm to objects (or persons) that make [a military] contribution . . . he contributes to military action 

in a direct causal way [and] it is difficult to style his behavior as anything but direct participation.” 

This latter view is intuitively more compelling where, as here, voluntary human shielding thwarts 

defensive military operations. In other words, by intentionally deterring American drone strikes 

on militants, human shields affirmatively inhibit operations intended to disrupt al Qaeda attacks 

on the United States. Accordingly, voluntary human shielding should be regarded as direct 

participation, and those who so contribute to al Qaeda's efforts should not enjoy immunity from 

direct attack. 

D. Jus in Bello: No Easy Answers 

The obvious difficulty underlying the jus in bello issues of proportionality, distinction, and human 

shielding, is that all three inquiries are extremely fact-specific. In the Pakistan region, however, 

facts are difficult to come by. All three of these issues potentially require consideration of a 

potential militant's mental state, which is hard enough to ascertain in a courtroom with witnesses. 

Indeed, determining what a person did and why it is a challenge in many branches of the law. 

Therefore, requiring commanders and their lawyers to make such assessments in real time, based 

on inferences and questionable intelligence, is a tremendous burden. This note cannot resolve that 

difficulty. Hopefully, however, the discussion has clarified that American drone strikes in Pakistan 

are generally permissible under international law, but determining the legality of specific strikes 

requires extremely thorough factual analysis. 

 

Excerpt from The National Consortium for the Study of Terrorism and Responses to Terrorism 

(START) Report, 2011  
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Data on US Drone Strike Casualties (Deaths) in Yemen, The Long War Journal, 2013: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Excerpt from National Counterterrorism Center’s Report: 
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Excerpt from September 30, 2011 PBS NewsHour Interview Transcript: 

RAY SUAREZ: To assess the implications of Awlaki's killing, we turn to Brian Fishman, a fellow 

at the New America Foundation and the Combating Terrorism Center at West Point and Juan 

Carlos Zarate, a deputy national security adviser for counter-terrorism in the Bush administration 

and is now a senior adviser at the Center for Strategic and International Studies. 

How important is the killing of al-Awlaki and how significant a figure was he, Juan? 

JUAN CARLOS ZARATE: Center for Strategic and International Studies: I think al-Awlaki 

grew in significance over time. He became a figure in the al-Qaida network known as al-Qaida in 

the Arabian Pennsylvania Peninsula there in Yemen. He was an operational figure. He began to 

play a more instrumental role in some of the external plots and the external network that was 

targeting the United States. We know he had a hand in the Dec. 25 failed underwear bomber plot.  

And so, operationally, he became more and more important. But I think even more significantly, 

Ray, is the fact that he played a key propagandist role, kind of a pied piper for Western ears in a 

way that translated al-Qaida's narrative and inspired individuals to not only come and fight in 

places like Yemen, but to potentially fight fellow citizens in their own homeland. And so his 

removal is an important step in terms of going after the network, diminishing al-Qaida in the 

Arabian Peninsula's propaganda reach, and I think a significant step, as demonstrated by the 

amount of attention the administration gave it today. 

 

RAY SUAREZ: Brian Fishman, is he more of an operational character, as Juan calls it, more of 

an ideologue to you? 

 

BRIAN FISHMAN, New America Foundation: Well, I think that he certainly has become more 

an operational character, as Juan was saying. But I think that his ideological and intellectual 

influences still paramount. It was his stability to communicate in English to an English-speaking 

audience in the West that really differentiated him from other al-Qaida figures. And I think that he 

will be hard to replace in that regard. 

 

RAY SUAREZ: Internet chat rooms, a bulletin board, a blog post, sending videos of himself as 

attachments to e-mails, a new kind of al-Qaida figure? 

 

BRIAN FISHMAN: Well, no. I mean, al-Qaida has been doing those sorts of things -- they were 

doing that in the past. And there are many elements of al-Qaida that are still doing those sorts of 

things. But most of that content is produced in Arabic. Some of it is produced in Urdu, other in 

German, Turkish, French, many different languages. But it was Awlaki that was doing this in 

English. And so it was Awlaki that was speaking to Americans and it was Awlaki that was speaking 

to Brits, for example. 

 

http://newamerica.net/user/266
http://newamerica.net/user/266
http://csis.org/expert/juan-carlos-zarate
http://csis.org/expert/juan-carlos-zarate
http://csis.org/expert/juan-carlos-zarate
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And that's why he was different. And it is that sort of personal story that gave him power and the 

ability to bring people into the movement, because there were things that he lacked. He lacked, for 

example, battlefield experience. He wasn't a commander. He didn't have the historical experience 

in Afghanistan and the personal trust with the very senior central al-Qaida figures. 

So he wasn't a bin Laden-level figure, but he was somebody that was able to communicate with 

Western Muslims in a very unique sort of way. 

RAY SUAREZ: But while bin Laden was holed up in Abbottabad, and, as you describe him, Juan, 

he was becoming more active, was he, in a way, even more dangerous than Osama bin Laden? 

 

JUAN CARLOS ZARATE: In some ways. I still think bin Laden served a key role as the central 

figure, the central strategist for al-Qaida and the broader network. But more and more, you heard 

American officials talking about the danger rising from Yemen, this affiliate in Yemen, and in 

particular Anwar Awlaki's role in it. I think Brian is right. I think his -- his main attraction and 

main asset for the broader network was his ability to attract Western ears, and I think importantly 

to keep in mind that he and a couple of others within the group in al-Qaida had begun to examine 

the field, to see that what could be most effective wasn't just big-scale attacks of the kind that we 

have seen in the past from al-Qaida, but to inspire individuals to attack the United States and others 

in small ways, to do what they called an operation hemorrhage, to kill with 1,000 cuts. 

And so that started to be a way that Awlaki was reshaping the strategic battle space. And I think 

that's important to keep in mind, because you have now removed somebody who had started to 

redirect the strategy of al-Qaida. Unfortunately, I think it's infected now the ideology itself and 

won't go away now that he's gone. But he was very important in that regard to help to re-shift that 

narrative and that strategy for al-Qaida. 

RAY SUAREZ: Now, right after his death, American officials have started to call him the chief 

of external operations for al-Qaida in the Arabian Peninsula. Is that sort of a postmortem promotion 

to bulk up who we got on the battlefield? Or was he really that? 

BRIAN FISHMAN: Well, I think that this is really the first time that I have heard him have that 

title. 

But I do think that there is increasing evidence -- and certainly the administration is asserting that 

there is a lot of evidence -- that he was, as Juan was saying, involved in these operational plots. 

And I think that's what officials are trying to underline. And I think that's valid. 

But I think it's important to understand that he wasn't the most senior figure in al-Qaida in the 

Arabian Peninsula. AQAP will go on. Nasser al-Wuhayshi is the sort of supreme leader, the emir 

of that organization. And it's not going anywhere. 

RAY SUAREZ: Juan, Anwar all Awlaki was the first American citizen to be the subject of a 

CIA kill-or-capture order. 

And now that he has been killed, a lot more attention is being focused on the nature of his death, 

without charge, without indictment, obviously without trial. Is this a problem? 
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JUAN CARLOS ZARATE: Well, I think it's something the administration is clearly sensitive 

to. And it explains in part why they are describing him so ardently as the chief -- external 

operations chief. 

The administration is going to great pains to explain his operational role, the fact that he was 

engaged in ongoing activity. All of that is a way of framing this in terms of imminent danger to 

the United States that then gives the U.S. credibility under international law and under our own 

laws to take self-defensive measures and to take kinetic activities against an individual, even if 

that individual is an American citizen. 

But we have known this issue has been out there. The ACLU had challenged, via Awlaki's 

father, the alleged targeting of Awlaki, a case they lost at the lower court level in federal court. 

And so this issue of what the government can do with respect to an individual, an American 

citizen who has joined al-Qaida, who is clearly trying to plot against the United States, what 

level of kinetic activity, what level of force can they use without some level of due process, that 

is clearly something the administration is very sensitive about. 

RAY SUAREZ: Brian, was it legal? 

BRIAN FISHMAN: Well, I'm not a Supreme Court justice, but I have got real concerns about 

it, because it sets a precedent. 

And I simply don't understand the criteria by which the decision was made that Anwar al-Awlaki 

could be killed. What does an American citizen have to do to fall into that category? The second 

concern I have -- and why I think that a judicial process of some kind would have been useful 

here -- is that it would have been an opportunity for the U.S. government to lay out all the things 

that Anwar al-Awlaki has done. 

He may be dead, but his vision and his message is not. And what I think would have been useful 

is to have a judicial process where you get to talk about the fact that he solicited prostitutes. You 

get to talk about the fact that he was sort of a hypocrite in and of himself. And because of that, 

the fact that we weren't able to do those things -- we didn't do those things, I think we have 

missed an opportunity to do more than just kill him, but to discredit the ideas that he pushed for 

years. 

RAY SUAREZ: Brian Fishman, Juan Carlos Zarate, gentlemen, thank you both. 
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Important Legal Vocabulary  

Term Definition Example 

 

Procedural Due 

Process 

 

 

 

 

 

Drone Strike 

 

 

 

 

 

Enemy  

Combatant  

 

 

 

 

 

 

Habeas Corpus 

 

  

 

 

Terrorism 

 

  

 

Jus in Bello 

 

  

 

Human shield  
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Due Process Drone Strikes Debater of the Year Legal Brief Outline 

Directions: Complete the following outline to help you prepare your legal brief. Use the 

checklists from the Saturday Writing Program that are provided to help you strengthen your 

writing. Once you’ve completed your outline, you may type it using the Legal Brief format.  

Your Name:       

Who do you represent?       

Which party is your client (circle one)? Petitioner  Respondent 

Statement of the Issue: What is the key legal question being addressed in your 

case? Which constitutional provision is in question in this case? 

Whether… 

 

 

 

 

 

 

Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.  
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Summary of the Argument:  How will you summarize your argument in one 

paragraph?  This summary should be a direct answer to the question posed in your 

Statement of the Issue and give a brief explanation of why your side should prevail 

based on the tests/rules (also known as the “legal standard”). 

Drone strikes (do not) violate the Due Process clause of the Fifth Amendment because... 

 

 

 

 

 

 

 

 

 

 

Pointers! 
When writing the Summary of your Facts and your Arguments sections, it is important to 
keep in mind what you’ve learned about coherent paragraphs in the Saturday Writing 
Class. Make sure you use the checklist below to strengthen your writing. 

Coherent Paragraphs Checklist: 

1. Does the paragraph have a topic sentence?  
2. Do the transitions work so that each sentence flows into the next? 
3. Is there solid supporting information related to the topic sentence? 
4. Have you checked your spelling? 
5. Have you checked your grammar? 

o Is there variety in your sentences? 
o Are there deadwood, repetitive phrases or words? 

6. Is every thought completed? 
7. Are there examples that provide sufficient evidence and information for each claim? 
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Argument:  In this section, you will present, in detail, the arguments you summarized in 

the section above. Your point headings, should be a one sentence summary of each 

section of your argument.  

 
The best way to break down each section of your argument is to take your legal test and break it 

down into different parts. (i.e. what test does the Court employ in determining whether an 

individual received adequate procedural due process? What are the different prongs of this test?  

What other relevant factors must be considered here?) 
 

For EACH section of your argument, complete a CREAC: 

Conclusion - Start with your conclusion. Does your case satisfy the legal rule or 

not? 

Rule – State the legal rule(s) you will use. You may have more than 1 rule. 

Evidence – Provide textual evidence from the case(s) to support the rule. Use 

direct quotes! You should briefly (1-2 sentences) summarize the case and then 

provide a quote from the case that supports your rule.  

Pointers! 

The Summary of the Argument section is similar to the “Thesis Statement” you’ve 
learned about in the Saturday Writing Class. Make sure you use the checklist 
below to strengthen your writing. 

Thesis Statement Checklist: 

1. Is it unified? Focus your thesis on one single area to develop. 
2. Is it restricted? Your thesis should guide you in developing a specific and 

limited focus for your essay. It’s your touchstone so that you don’t veer off 
topic. 

3. Is it clear? – Avoid vague words and technical language 
4. Is it analytical? Along with announcing your topic, does the thesis reveal 

your line of reasoning and how you will develop the essay? 
5. Is it original and energetic? Avoid generic words and obvious statements. 

Be specific! Set the tone using your own voice and your own argument.  
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Application – Apply the facts of your case to the rule(s) you just explained.  In this 

section, you should talk about how your facts are similar or different to the facts of 

the cases you used to form your rules in order to make your point.  

       

Also address counterarguments in this section by explaining why they are     

different from and do not apply to your case.  

Conclusion - Restate your conclusion regarding this rule. Does your case satisfy 

the rule or not? 

 

Remember, you must complete a CREAC for each section of your argument. This means if 

you have four point headings, then you must have four CREACS.  
 

Also remember that each of your CREAC’s should address the issues 

outlined in the Pointers section, as well as, public policy.  

 
Your four CREAC’s should be organized as follows: 

1. Mathews Due Process Balancing Test Analysis Argument 

2. Due Process Argument with respect to U.S. Policy about Imminence and Feasibility 

3. Due Process Argument with respect to U.S. Policy about the Law of War Principles 

4. Public Policy Argument   
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Point Heading A. __________________________________________________________ .  

 

Your point heading should be your main overall point that you will make in support of your 

client in this section. It is similar to a topic sentence but should also include a conclusion on 

the topic.  

 
        Mathews Due Process Balancing Test Analysis Argument 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

R 

 

 

E 

 

 

E 

 

 

A 

 

 

A 

 

 

   C 
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Point Heading B. __________________________________________________________ .  

  
Due Process Argument with respect to U.S. Policy about Imminence and Feasibility: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C 

 

 

R 

 

 

E 

 

 

E 

 

 

A 

 

 

A 

 

 

 

 

   C 
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Point Heading C. __________________________________________________________ .  

  
Due Process Argument with respect to U.S. Policy about the Law of War Principles: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

 

 

 

 

 

C 

 

 

R 
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E 

 

 

 

A 

 

 

A 
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Public Policy Point Heading. _________________________________________________ .  

  

Public Policy arguments are arguments that go beyond your specific case and 

attempt to persuade judges to rule in your favor based on the impact such a ruling 

would have on society and future cases.  They usually are based on arguing that 

ruling in your favor would produce benefits for society (or avoid negative 

consequences for society) OR that ruling in your favor would establish a precedent 

that would also work for future cases involving the same facts/type of situation.  

Brainstorm and list some ideas for public policy arguments supporting your side 

below.   

 

Be sure to use your arguments chart from the F.M. Sabir short answer questions as 

well as the “Additional Sources” documents to help you complete this section!   
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Conclusion:. What outcome are you looking for on behalf of your client?  Do you 

want this court to affirm or reverse the judgment of the lower court? 

 

 

 

 

 

 

 

For the foregoing reasons, this Court should … 

 

 

 

 

 

 

 

 

 

 

 

 

 

Pointers! 

When writing the Conclusion section, it is important to keep in mind 
what you’ve learned about conclusions in the Saturday Writing Class. 
Make sure you use the checklist below to strengthen your writing. 

Conclusion Checklist: 

1. Does it make one last effort to convince your reader? 
2. Does it summarize your arguments? 
3. Does it make broader claims about your topic that you couldn’t 

fairly make before giving the supporting evidence? 
4. Does it provide a sense of closure?  
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Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

Argument section. Make sure you fill these out BEFORE you complete your 

Argument section in the outline.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 



183 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Case Title:            v.       

List any facts of this case that are similar to your case: 

1.   

2.   

3.   

List any facts of this case that are different from your case: 

1.   

2.   

3.   

What test or legal standard did the court in this case use to make a ruling? 

 

 

What was the holding of the court in this case? 

 

 

Does the holding favor the petitioner or respondent? 

 

 

Describe how you can use this case to support your own argument. 
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Pointers! 

When revising and editing, it is important to keep in mind what you’ve learned 
about these skills in the Saturday Writing Class. Make sure you use the 
checklists below to strengthen your writing. 

Revision Checklist: 

Ask Yourself:  

1. Can I summarize what the paper is about in one sentence? 
2. Does the Issue section restate the legal question? 
3. Is the paper organized in a logical way, with all related ideas grouped 

together?  
4. Does the Summary of the Argument include all of the main points I will 

make? 
5. Does each paragraph of the Argument section develop a new idea? 
6. Does each paragraph have one main idea? 
7. Does your topic sentence of each paragraph restate the main idea of the 

paragraph?  
8. Do your details support your topic sentence? 
9. Did you include specific evidence from the texts in your details? 
10. Did you apply the facts of your case to the legal rules you found in the 

cases? 
11. Does your concluding sentence in each paragraph of the Argument section 

sum up the main idea of that paragraph? 
12. Are sentences connected to each other with transitions and effective, 

connecting techniques? 

Editing Checklist: 

Things to keep an eye out for: 

o Subject-verb agreement 
o Punctuation (end of sentences, commas, quotations) 
o Run-on sentences or fragments 
o Inconsistency in tense 
o Capitalization (beginning of sentences and proper nouns) 
o Organization/Style 

o Does the order of the sentences make sense? 
o Do the sentences flow logically and smoothly, making reading easy? 
o Does the writer use the active voice? 
o Does the writer use a number of different sentence structures? 
o Does the writer demonstrate evidence of an expansive vocabulary? 
o Is the brief written simply and concisely? 
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Peer (or Self) Revision Questions for use with Debater of the Year Legal Brief 

 

Student Evaluator: _________________________________________________    Date: 

______________ 

 

Student Receiving Critique: _________________________________________    NJ LEEP 

Debate 

Directions: Please read your colleague’s brief carefully before answering each of the following 

questions in detail.  Please remember to keep all comments constructive. 

 

1.  Does the author establish a clear, direct, and verifiable thesis (in the Summary of Argument 

and the Argument section) for his/her legal analysis? What is the thesis? If there is no clear 

thesis, how could the author establish one? 

 

 

 

 

 

 

 

 

2.  Does the author’s thesis include a specific position about the legal issue under discussion?  

_____________________________________________________________________________ 

3.  Does the author support the thesis clearly and directly in each supporting paragraph of the 

critical analysis (Argument section)?  If not, where does the critical analysis go astray? 
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4.  Has the author used a minimum of seven quotes in the argument to support the thesis?  Are all 

of these quotes correctly integrated?  If not, please describe what needs to be fixed here, and 

mark corrections directly on the brief itself. 

 

 

 

 

 

 

 

 

 

5.  Does the author effectively use the quotes selected from the text to support his/her points?  

Do you believe the author’s claims in the argument are valid, based on his/her supporting 

evidence?  Why, or why not? 

 

 

 

 

 

 

 

 

6.  Please list/describe any technical problems with the brief, including errors related to spelling, 

grammar, punctuation, quote integration, citations, typos, spacing, font size, and other areas.  

Please also mark these on the brief itself. 
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7.  Please give one piece of detailed warm feedback about this brief: what did the author do 

especially well? 

 

 

 

 

 

 

 

 

8.  Please give one piece of detailed cool feedback about this brief: in what areas can the author 

still improve this piece before submitting the final draft? 

 

 

 

 

 

 

 

 

9.  Does this brief demonstrate logical structure, smooth transitions, and a persuasive writer’s 

voice?  If not, where does the brief break down?  How can the author improve these aspects?  

 

 

 

 

 

 

 

 

10.  If you were the judge deciding this case, would this brief have persuaded you to side with 

this attorney’s client? ____ because 

__________________________________________________________. 
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Sample Score Sheet 

Debater of the Year 2020 
 

Please note that score sheet may be subject to change for the 2020 Debater of the Year.  
 

Based on the below criteria, please evaluate the student’s performance.  Score each of the five sections.  
The highest possible total score is 32.  Please use the extra space to provide comments, which NJ 
LEEP will share with the student after the debate. 
 
DEBATER NAME: ______________________________________________________________________________ 
Counsel for (circle one): Petitioner | Respondent 
 

1) PRESENCE                                                                    1      2      3    
        Criteria:  Poise; appearance; dress 

        Comments:  

 
 

   2)  PRESENTATION                                                         1      2      3    

         Criteria:  Clarity; organization of information; smoothness of delivery 

         Comments:  

 
 

 

    3) PERSUASIVENESS                                                          1      2      3      4      5      6      7    

         Criteria: Argument strength; ability to analogize or distinguish case(s); advocacy skills 
         Comments:   
  
 
 
 

    4) RESPONSIVENESS                                                                     1      2      3      4      5      6      7    

         Criteria: Well-reasoned; convincing and creative responses; use of facts and/or cases  
         Comments:   
 
 

 

 5) PREP POINTS                         1      2      3      4      5      6      7      8      9      10      11      12  

 

 

TOTAL SCORE:  _______________/32 


