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Bench Memorandum  

Debater of the Year 2019: The First Amendment 

  
MEMORANDUM  

  
TO:          Room Coordinators, Judges, and Mentors  
FROM:    NJ LEEP Staff  
DATE:     May 18, 2019  
RE:           Guidance in working with NJ LEEP students and judging Debater of the Year 2019:     
                  The First Amendment 

 ________________________________________________________________________________________________  
 

SUMMARY OF THE FACT PATTERN 
 

Note: The full fact pattern is on pages 109-110 of the NJ LEEP 2018-19 Debate Manual. 
 
A rural state called West Setonia created the In-Home Educators Fund (“INHEF”) for 
students who have difficulty accessing a school building.  To operate the program, the state 
maintains a pre-determined list of in-home educators, pays those educators, and provides 
some teaching support services.  
 
In 2015, West Setonia’s governor passed an amendment to West Setonia Revised Statute 
§914, which enabled in-home educators to obtain union representation.  The INHEF union 
has exclusive bargaining rights for all in-home educators, and all in-home educators either 
must 1) join the union (and, consequently, pay union dues) or 2) pay a service fee to the 
union under West Setonia law.  
 
This statute does not indicate whether in-home educators are public employees; however, 
in-home educators may participate in the state-run government retirement plan and enroll 
in the state’s health insurance plan.  The state evaluates the in-home educators’ 
performance annually.  
 
In-home educators cannot take advantage of other state employee programs, including sick 
days, vacation days, and state protections in workplace grievances.  Additionally, the family 
and student have exclusive hiring and firing power, set the terms of employment, and 
control the hours and dates when instruction will occur.  
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Mr. Ramirez is an in-home educator, who did not want to join the union and grudgingly 
paid the service fee.  After failing to open an initial letter that outlined how the union spent 
his funds, Mr. Ramirez opened a second letter from the union several months later.  
 
That second letter explained how the union used the service fee for purposes like roadside 
signs that promote INHEF and the status of in-home educators.  
 

Petitioners represent Mr. Ramirez in his challenge of the agency-shop arrangement and the 

use of his service fee. 

Respondents represent West Setonia.  The state is interested in protecting the agency-shop 

arrangement and spending Mr. Ramirez’s funds for purposes like the roadside signs that 

promote INHEF and the status of in-home educators.   

 
 

OUTLINE FOR ORAL AND WRITTEN ARGUMENTS 

 
Note: One possible iteration of an NJ LEEP student debater’s argument outline is below.  
Students may deviate from this outline and still present a strong argument; however, all 
students’ arguments should flow logically.   

 
I. UNDER THE U.S. CONSTITUTION, CAN WEST SETONIA COMPEL INHEF WORKERS 

TO PAY THE SERVICE FEE TO THE UNION?  
A. For the action to be constitutional, the workers must be full-fledged 

public employees.  
1. Workers’ status is ambiguous:  

a. West Setonia Revised Statute §914 does not state 
whether INHEF workers are public employees.  

b. INHEF workers have attributes similar to the public 
teachers in Abood and the personal care providers, who 
are private-sector employees for all purposes except 
collective bargaining, in Harris.  

2. Attributes that suggest INHEF workers are full-fledged public 
employees: 

a. West Setonia evaluates the worker’s performance 
b. Workers have access to the government retirement plan 
c. Workers have access to the state health insurance 

benefits 
d. West Setonia identifies the available workers 
e. West Setonia pays workers at a pre-determined rate 

and provides some teaching support services 
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3. Attributes that suggest INHEF workers are non-public 
employees:  

a. Students and families have exclusive hiring and firing 
power 

b. Students and families set the terms of employment 
c. Students and families select the worker 
d. Workers are excluded from state employee programs 

like sick days, vacation days, and state protections in 
workplace grievances 

 
II. CAN THE UNION SPEND THE SERVICE FEES COLLECTED FROM NON-MEMBERS ON 

ITEMS, SUCH AS ROADSIDE SIGNS THAT PROMOTE INHEF AND THE STATUS OF 
IN-HOME EDUCATORS?  

A. Because Mr. Ramirez does not agree with the usage of his funds, the 
union generally has more leeway in spending Mr. Ramirez’s service 
fee for collective-bargaining purposes than political purposes.  

1. Identifying the specific Lehnert category under which the 
union’s roadside sign expenditure might fall:   

a. Expenditure categories for which the INHEF union most 
likely may not use Mr. Ramirez’s service fee:  

 Public relations expenditures 
 Political activities outside the limited context of 

contract ratification or implementation 
 Litigation that does not concern the dissenting 

employees’ bargaining unit, or by extension, to 
union literature reporting on such activities 

 Illegal strikes  
b. Expenditure categories for which the INHEF union most 

likely may use Mr. Ramirez’s service fee: 
 Costs associated with otherwise chargeable 

activities of its state and national affiliates, 
even if those activities were not performed for 
the direct benefit of the objecting employees’ 
bargaining unit 

 Informational support services, such as 
professional development, unemployment, or 
job opportunities 

 Local union members’ participation in national 
union events 

 Threatening or preparing for a strike 
III. PUBLIC POLICY ARGUMENTS 

A. Petitioner Arguments  
A. Unions that cater to public employees are inherently political; 

therefore, agency-shop agreements essentially force public employees 
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to engage in political speech and, consequently, violate those 
employees’ First Amendment rights. 

B. Unions that serve public employees engage in partisan political 
activities, and the perceived association with the union violates public 
employees’ freedom of association rights under the First Amendment.  

C. Employers function better when they utilize streamlined, top-down 
leadership approaches that do not require distribution of power to 
collective bargaining units with substantial financial backing; as a 
result, agency-shop agreements do a disservice to such employers.  

B. Respondent Arguments  
A. Without agency-shop arrangements, public sector unions may 

experience extensive free riding and collapse. 
B. Maintaining labor peace allows for unions and employers to negotiate 

efficiently sans chaos or confusion.  
C. Democratic organizations, in which employees collectively can have a 

significant influence on decision-making processes and wield power, 
function best; therefore, agency-shop agreements that help financially 
support unions are of paramount importance.  

 
 
  

CASES AND MATERIALS FOR DEBATE COMPETITION 

  

Note: There are four case excerpts included in the debate manual for this competition, found 
on pages 113-140.  Students should compare and contrast these cases with their own fact 
pattern.  The expectation is that students will mention at least three out of the four below 
cases in both their written brief and oral argument.  Please see the following summaries of the 
excerpts.  
  

I.  Abood v. Detroit Board of Education, 431 U.S. 209 (1977)  

In this case, the Court considered whether agency-shop arrangements infringe on public-
sector employees’ First Amendment freedoms of speech and association when those 
employees oppose either union membership or union actions subsidized via service fees.  
Such arrangements require all workers either 1) to join the bargaining unit (and, thus, pay 
compulsory dues) or, alternatively, 2) to pay a service fee to the union to retain 
employment.  

The Court upheld the constitutionality of agency-shop agreements “insofar as the service 
charge[s are] used to finance expenditures by the Union for the purposes of collective 
bargaining, contract administration, and grievance adjustment.”  However, the Court noted 
that political expenditures unrelated to collective-bargaining pursuits must “be financed … 
by employees who do not object to advancing those ideas and who are not coerced into 
doing so against their will by the threat of loss of governmental employment.”  Employees 
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who disagree with their unions’ use of service fees and seek relief only need to broadly 
reference – rather than specifically identify – the problematic expenditures. 

According to Justice Stewart, two previously decided private-sector cases supported the 
Court’s decision to uphold the constitutionality of the Detroit Board of Education agency-
shop agreement.  Those cases, Stewart said, reflected Congress’ dual aims of 1) encouraging 
exclusive union representation (to combat the chaos and confusion that could stem from 
the existence of multiple bargaining units) and 2) preventing free riders.  Free riders are 
non-union members who reap the benefits of collective-bargaining activities without 
paying union dues.   

To arrive at this conclusion, the Court refused to elevate the First Amendment concerns of 
public employees over private ones.  Justice Stewart likewise dismissed arguments that 
government employers directly implicated constitutional guarantees and that “public 
sector collective bargaining itself is inherently ‘political.’”  

In this NJ LEEP “closed” problem, the debaters still consider Abood to be good law.  This 
case serves as the baseline for our fact pattern, Ramirez v. West Setonia.   

 

II. Lehnert v. Ferris Faculty Association, 500 U.S. 507 (1991) 

Here, the Court outlined specific “constitutional limitations” on collective bargaining units’ 
use of public non-member employees’ service fees.  

The Supreme Court mentioned “several guidelines” to identify chargeable activities.  Such 
“activities must (1) be ‘germane’ to collective-bargaining activity; (2) be justified by the 
government’s vital policy interest in labor peace and avoiding ‘free riders’; and (3) not 
significantly add to the burdening of free speech that is inherent in the allowance of an 
agency or union shop.”  

 Using this standard, the Court then ruled on the constitutionality of each activity brought 
forth by the petitioners.  Notably, the Court held that chargeable activities did not include 
“lobbying or other political union activities outside the limited context of contract 
ratification or implementation” and certain public relations expenditures, while those 
activities did include informational support and professional development services and 
“costs associated with otherwise chargeable activities of its state and national affiliates,” as 
well as strike preparation. 

 

III. Davenport v. Washington Educational Association, 551 U.S. 177 (2007) 

In this case, the Court considered whether a Washington statute “prohibit[ing] unions from 
using agency-shop fees of a nonmember for election-related purposes unless the non-
member affirmatively consent[ed]” violated the First Amendment.  
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Regarding the Supreme Court of Washington’s view that the affirmative consent statute 
improperly shifted the onus of determining expenditure fee objections back to the unions, 
the U.S. Supreme Court held, “This interpretation of our agency-fee cases extends them well 
beyond their proper ambit.”  

The Court reasoned that “unions have no constitutional entitlement to the fees of 
nonmember-employees.”  Instead, the Court said it had set a “minimum set of procedures” 
for public-sector unions to meet the Abood requirements.  The Court concluded that these 
procedures were not “also a constitutional ceiling for state-imposed restrictions.”   

 

IV. Harris v. Quinn, 573 U.S. ____ (2014) 

This case concerned personal assistants who perform in-home services, just like the 
educators perform in-home services in Ramirez.  

In Harris, the state of Illinois funded the in-home services program through Medicaid and 
likewise mandated evaluations.  The state, however, did not provide retirement or health 
insurance benefits.  The customers controlled all aspects of the employer-employee 
relationship, including hiring, firing, conducting evaluations, locating the assistant, and 
supervising the assistant.   

The Illinois legislature enacted a law declaring “personal assistants” to be public employees 
only for collective-bargaining purposes.  Like the other cases in this problem set, this law 
required all personal assistants, union and non-union members, to pay the service fee as a 
condition to their employment.  Several non-union members challenged this agency-shop 
agreement on First Amendment grounds.  

In contrast to the other cases in this problem set, the Supreme Court carefully considered 
whether the plaintiffs were public employees. 

In doing so, Justice Alito revisited the court’s analysis in Abood.  The Court held that it 
could not extend Abood’s decision that agency-shop agreements are constitutional to this 
instance.  

The Court reasoned that Abood applied only to “full-fledged” public employees but not 
“partial-public [or] quasi-public” employees like the personal assistants in Illinois.  In 
particular, the Court noted the state’s tenuous role in the employee-employer relationship 
and the relatively narrow benefits that the union provided the personal assistants.   
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ISSUES OF NOTE 

  
 I. Use of Fact Pattern  
  
Students should be encouraged to make creative arguments about the factual nuances of 
the case, but they should not assume that any facts other than those explicitly stated in the 
materials exist.  
 
 
 II. Closed Problem  
  
Students should assume that Abood still is good law for the purposes of this debate 
problem.  
 


