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Welcome to the NJ LEEP Constitutional Law Debate Program! 
 

  

Beginning their sophomore year, all students must participate in the NJ LEEP 

Constitutional Law Debate Program.  The year-long program consists of four cycles of 

moot court (debate) competitions on constitutional law topics of great importance today.  

For each of the four cycles of debate, students must prepare a written brief, which will be 

submitted a week before the day of the debate and present an oral argument before a panel 

of judges on the day of the debate. While debates are an exciting and fun part of the year, 

they also require a great deal of preparation.  Students are required to follow the 

guidelines given in this manual and prepare and submit all materials on time.  
Sophomores are also required to attend Debate Review classes each week to familiarize 

themselves with the law and moot court competitions. Upperclassmen are also encouraged 

to attend Debate Review classes and are a required to attend a 2 hour Debate Prep session 

at the start of each debate cycle.    

  

Good luck at competition, and may the best debater win!  

 

 

 

Mr. DeGarmo 
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CONSTITUTIONAL LAW DEBATE RULES  
  

Dress Code   

  

Students must be dressed in professional business attire for each debate. Any student who is not dressed 

appropriately will receive fall points and may be disqualified from that day’s competition. Students may also 

be sent home to change into more professional attire.   

  

Lateness  

   

Debates will begin at 6:00 pm at Seton Hall Law School. Students should plan to arrive by 4:00 pm to the 

law school.  Any student who arrives after 4:00 pm is considered late.  Such students will receive one fall 

point for each minute late.  The Debater of the Year competition will begin at 10:00 am; students will be 

required to arrive at the law school by 8:30am.  

  

Materials Allowed at the Debates  

  

Students will only be permitted to use one sheet of paper or four 3” x 5” note cards in the debate room.   

  

Meeting with Coaches and Mentors   

  

The scoring of each debate will include preparation points. Students will not receive all points for preparation 

unless they meet with their mentor at least twice each debate cycle, and they meet for debate coaching at 

least once each debate cycle. To receive credit for meeting with coaches and mentors, students must submit a 

signed mentor/coach receipt to NJ LEEP staff. Coaching and Mentor receipts must be returned to the Debate 

Coordinator by the end of the day on the Wednesday before each debate, or students will not receive credit 

for the meeting. If a mentor or coach is not available to meet with a student, the student must notify the Debate 

Coordinator by the end of the day on the Monday before the debate. If properly notified by the student that a 

coach or mentor is not available to meet, the Debate Coordinator will make arrangements for the student to 

meet with someone else so they may receive credit. Students may also receive credit for meetings if their 

mentor or debate coach notifies the Debate Coordinator via e-mail prior to the Wednesday before a debate 

that a meeting has taken place. Please note that preparation points are added to the total score at the end of the 

debate! 
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Preparation & Prep Points 
Students are required to prepare and submit all materials on time.  Students will receive fall points 

(demerits) and lose points off of their total debate score for materials that are submitted late.   To receive 

prep points, assignments must be turned in fully completed by the due date.  No prep points will be 

provided to students who hand in assignments late, and students are expected to complete all debate 

assignments.  Following the first debate cycle, any sophomore who has earned 8 or more prep points will 

not be required to attend mandatory Debate Review sessions.  The following is a summary of assignments 

due each debate cycle and the number of prep points earned for each assignment:  

  

• Case Briefs & Questions: Detention Penalty  

• First Draft of Brief: 2 points  

• Final Draft of Brief: 4 points  

• Mentor Meetings (two meetings required): 4 points  

• Debate Coach Meeting (one meeting required): 2 point per meeting  

  

Debates are scored out of 32 points; 12 for preparation points and 20 points for debate performance.    
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Key Steps to General Debate Preparation  
  

I. Examine the facts carefully! The critical first step is to discover the facts. Read your fact pattern 

carefully and think about the answers to the questions below:   

• What happened in this case?   

• Who did what to whom?   

• What is each party claiming and what does each party want?   

• Which constitutional provisions (sections) come into play?   

• What is your client’s position?   

  

  

II. Read the Pointers Section! The Pointers Section - after the facts and before the attached cases - 

provides a basic introduction to the constitutional issue and outlines the legal test(s) you should 

employ in your analysis. There is also a Pointers section at the start of each case which helps you 

know what to look for as you read the attached case.  When reading the pointers sections, keep in 

mind:   

  

• What is the main point of the Pointers section in the debate you are preparing?   

• What major principle of constitutional law does the pointers section explain?   

• What is the legal test the Pointers section outlines that I should apply to the case?  

  

  

III. Read and “Brief” the Attached Cases!! The language of the cases is sometimes difficult to follow, 

but you can definitely find the information you need in them.  For each of the attached cases, complete 

the case briefs included behind the Legal Brief outline in each debate cycle. You will also complete 

additional case briefs and answer the questions about the cases in Debate Prep and Debate Review 

class.     

  

  

IV. What was the Legal Standard: How did the court come to its decision in the case? What legal test 

did the court use in its analysis?  

The standard is the single most important piece of information you must glean from the attached cases.  

It is the analysis or test the court applies in order to decide whether to rule for the petitioner or the 

respondent.  It is important because it is also the measure that your judge will use to decide whether to 

rule for you or for your opponent.  The legal standard will be described in both the Pointers section as 

well as in the cases provided for each cycle.    

  

Everyone uses standards to make evaluations. For example, suppose that your teacher has a standard for 

when to give a final grade “A”: only when the student has done all the homework, has scored over 95 or 

better on all the tests, and has not missed any classes. If you scored 90 on one of the tests, then you do not 

meet the standard and will not get an “A.”   
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Example: “The standard is that the city may enforce a law interfering with the free exercise of religion if 

and only if the law if necessary to meet a compelling state interest.” The court would evaluate the statue 

according the standard by asking (1) whether the law promotes a compelling state interest and (2) whether 

the law is necessary to meet that interest. Based on the answers, the court would decide whether or not 

the statue is constitutional.  

  

  

V. Apply the Standard. Break down the standard to its elements (parts) and apply your case to each 

part. Your judge will base the ruling on the standard that you present, so you should demonstrate how 

your case turns out under that standard. Breaking down the rule is easy to do. In the earlier example 

about the grading policy of the teacher, you will find three elements: (1) doing all the homework, (2) 

scoring 95 or better on all the tests, and (3) not missing any classes. Legal rules break down in the 

same way.  

  

You should then apply your case to each element to show that the facts of your case either meet the 

standard or fail to meet the standard. To show that a student deserves an “A” in the class, for example, 

you should show how the student did all the homework, how the student scored 95 or better on all the 

tests, and how the student attended every class. According to the rule, the student should get an “A.” To 

show that a student does not deserve an “A,” you should show how the student did not do the homework, 

how the student did not score above 95 on all the tests, OR how the student missed a class. According to 

the rule, the student cannot get an “A.” You should always ask yourself the following questions:   

  

• What standard did the court enunciate (state) in the attached case?   

• What are the elements (different parts) of the standard?   

• Do you want the facts of your case to pass the standard or to fail the standard?   

• Do the facts of your case meet or fail to meet each element of the standard?   

• Based on the elements, how should the judge apply the standard to your case?   

  

  

  

VI. Holding: Which way did the court decide?  

   

Example: “The court ruled for the plaintiffs.  Finding that the law violated the plaintiffs’ rights, the court 

held that the city cannot enforce the law.”   

  

• Which way did the court decide in the first attached case?   

• Did the court rule for the plaintiff or the defendant?   

Finally, and most importantly:  

Meet with your mentor!!  They are there to help you succeed! 
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Oral Argument Guidelines 

  
In all debates, participants will enter the debate rooms in pairs of one petitioner and one respondent. The 

petitioner will stand in front of the judges first and deliver his/her argument for five minutes and then be 

questioned by the judges for five minutes. The petitioner will then sit, while the respondent stands in front 

of the judges and follow the same procedure.  

 

In “Debater of the Year” rooms at the final debate in May, debaters will follow modified moot court rules. 

Under these rules, the petitioners and respondents will stand together facing the judges for twenty minutes. 

The petitioner will present his/her argument for the first five minutes and then the respondent will present 

his/her argument for the second five minutes. After both presentations, both the petitioner and the 

respondent will be questioned simultaneously by the judges for the final ten minutes. Each student will 

then have the option of taking 30 seconds to “wrap-up.”   

  

  

FORMULATING AND ORGANIZING THE ORAL PRESENTATION  
Examples given are based on a Debate on First Amendment Free Speech Rights.  

  

  

1. State Your NAME AND WHICH PARTY YOU REPRESENT  

  

“Your Honor, my name is John Legend. I represent Vibe newspaper.”  

  

  

2. Quickly State the Legal Issue and the RESULT THAT YOU WANT. This is just to give your 

judge a basic idea about your argument.   

  

“The issue is whether an injunction barring Vibe from publishing a story in this evening’s paper would 

violate the First Amendment. The Constitution clearly prohibits such a prior restraint, and we therefore 

ask the court to deny the injunction.”  

  

  

3. Briefly State the Facts. Tell the judge just enough to know the story. You do not need to give every 

single fact, but you need to give the judge the basic picture and the facts that are particularly relevant to 

your analysis.   

  

“This morning, several boys shot McCroy Booker. There were a few isolated outbreaks of racial violence 

in the city, and public interest in the story is very high. This afternoon, the police took three boys into 

custody after the shooting. A police officer called one of Vibe’s reporters, Tameka Harris, and informed 

her that one of the boys had confessed. Vibe is ready to publish a story about that reported confession. 

Opposing counsel - the criminal defense lawyer for one of the boys - is asking Your Honor to prohibit Vibe 

from publishing the story because it could cause violence and taint potential jurors.”  
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4. Restate the Issue. Earlier, you quickly told the judge about your argument. Now explain in detail the 

issue with regard to the facts. What is it that you want and what is the claim that you are making on behalf 

of your clients? What is the injury that has occurred? What is the other side saying?   

  

“Hence, the only issue before this court is whether or not an injunction would violate the First Amendment. 

Under the standard the Supreme Court has articulated, the First Amendment clearly prohibits this court 

form enjoining publication.”  

  

  

5. State the Legal Standard and Apply it to the Facts of Your Case. Just state the legal test as the 

courts stated in the attached cases. Then, apply the legal standard to the specific facts of your case. Be 

sure to make comparisons and/or distinctions to the facts of the cases you are referencing.   

  

In Parker, the Court invalidated a contempt finding against an officer who had discussed a pending grand 

jury investigation with the press. The Supreme Court held that the lower court’s finding of clear and 

present danger was unfounded.  As in Parker, we have, in this case, no clear and present danger to the 

fair administration of justice because - as I explained earlier - the criminal trial court can safeguard the 

boys’ Sixth Amendment right to a fair trial without this court’s infringing on Vibe’s First Amendment 

rights.  Therefore, it is not necessary to issue an injunction in order to prevent a clear and present danger 

to the integrity of the judicial process.   

  

  

6. Provide Public Policy Arguments. You should now give public policy arguments.  Public policy 

arguments are discussed in more detail in the following section which outlines the requirements for written 

briefs.  

Written Brief Guidelines  
  

For each debate cycle, students will be required to present an oral argument to a panel of judges, and 

students will be required to submit a written legal brief.  In legal appellate arguments, written briefs are 

as important as oral arguments in determining the outcome of the case.  Students should use the brief 

outline tool at the end of the materials for each debate cycle to guide them in writing their brief.  However, 

this outline tool is just that—a tool.  The written brief submitted to the NJ LEEP staff debate coordinator 

should be typed on a separate document. BRIEFS MAY NOT BE SUBMITTED USING GOOGLE 

DOCS. 

Before typing up your brief in the correct format, be sure to complete the Debate Brief Outline included 

in the materials for each cycle to guide your work.  Use the pointers from the Saturday Writing Class to 

refine and strengthen your writing.   

Students may receive assistance from mentors and debate coaches in writing briefs. You may only rely on 

the material in your debate packet. Each time you refer to a case, the name of the case must be underlined 

or italicized. Starting with Cycle 3, you will also include appropriate case and source citations in your 

briefs.    
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You will be judged on the form as well as the substance of your brief. Overall neatness, accuracy, and 

proper spelling and grammar will be taken into account. Substance elements include your organization, 

thesis development, evidence and analysis. See the Debate Brief Rubric included in this manual.   

  

  

ALL DEBATE BRIEFS MUST BE FIVE (MINIMUM) TO TEN (MAXIMUM) PAGES TYPED, DOUBLESPACED, AND 

MUST CONTAIN ALL OF THE COMPONENTS DESCRIBED IN THE FOLLOWING PAGES. THE TABLE OF 

CONTENTS AND THE CAPTION DO NOT COUNT TOWARD THE PAGE LIMIT. 

  

BRIEFS ARE ONE OF THE MOST IMPORTANT PARTS OF YOUR PARTICIPATION IN THE DEBATE PROGRAM!   

  

Every case given in the debate materials should be cited in the argument.  Each section of the 

argument will use a separate CREAC (Conclusion, Rule, Evidence, Application, Conclusion) to argue a 

point. When you begin your argument on an issue, generally follow the same CREAC structure: 1) start 

with your conclusion on the issue, 2) state and explain the rule(s), 3) give favorable examples of how the 

rule is applied in other cases, and 4) apply those rules to our facts. Finally, restate your conclusion. See 

the Debate Brief Outline provided for each cycle for additional information and examples of on how to 

make a CREAC argument.  If you have 4 point headings in your Argument section, you will have 4 

CREACs.   

    

CAPTION (COVER PAGE) and TABLE OF CONTENTS 

  
A brief (or anything else you file with a court) starts with a “caption” – a specifically formatted first page 

that includes information such as the court name, name of the case, judge name, attorney names, etc. In 

practice, the first time you prepare a document for a case, you probably will grab a caption from another 

case and change the information; for every document in that case thereafter, you’ll probably just copy and 

paste that caption into each document. For our assignments, NJ LEEP will make the caption available for 

you to copy.  See the next two pages for what an ideal caption and table of contents look like. 
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Caption: 

 

 

 

UNITED STATES DISTRICT COURT 

FOR THE 

DISTRICT OF 
 

Month Year 

CIVIL ACTION NO. 01-234 

 

 

Petitioner’s Name 

Petitioner 

v. 

Respondent’s Name 

Respondent 

 

BRIEF FOR THE (PETITIONER OR RESPONDENT) 

 

 
Attorney for the [Petitioner or Respondent] 

[Student Name] 

NJ LEEP, Inc. 

570 Broad St. 

Suite 700 

Newark, NJ 07102 
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Table of Contents: The table below shows the format that should be the second page of 

your written brief (first page is the cover page above).  The table also outlines the 

structure of your written brief (see the written brief tool at the end of each fact pattern.)  
  

TABLE OF CONTENTS  

Statement of the Issue……………………………………………………………........................3  

Statement of the Legal Standard…………………………………………………………………3  

Statement of the Facts……………………………………………………………………………4  

Summary of the Argument……………………………………………………………………….5  

Argument…………………………………………………………………………………………6  

A. The Latino constituency is not a majority, thus not proving the first prong…….6 

  

B. The Petitioners present no other alternative that can benefit not only the Latino  

population, but other groups, as well…………………………………………….8  

  

C. Public policy is best furthered by a ruling against the Petitioner………………...9  

Conclusion……………………………………………………………………………………….10  
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  4   
Above Standards  

3   
 Meets Standards  

2   
Approaching Standards  

1    
Below Standards  

 

• Demonstrates purposeful  
coherence, clarity, and 
cohesion throughout legal 
brief.   

• Includes a statement of the  
issue, legal standard, facts, 

conclusion and a logical,  

well executed progression 

of ideas in the argument, 

making it easy to follow the 

writer’s progression of 

ideas.   

• Demonstrates a great deal  
of coherence, clarity, and 
cohesion throughout legal 
brief.  

• Includes a statement of the  
issue, legal standard, facts, 

conclusion and a logical 

progression of ideas in the 

argument, making it fairly easy 

to follow the writer’s 

progression of ideas.  

• Demonstrates some  
coherence, clarity and/or 
cohesion throughout legal 
brief.   

• Includes a statement of the 

issue and/or legal standard, 

facts, conclusion, and logically 

grouped ideas in the 

argument, making the writer’s 

progression of ideas usually 

discernible but not obvious.   

• Demonstrates a limited or  
lack of coherence, clarity and 
cohesion, making the writer’s 
progression of ideas in the 
argument somewhat unclear.  

• Brief may be missing a  
statement of the issue,  legal 

standard,  facts, or conclusion.    

 

• The summary of the  
argument  is well 
developed by answering  
the legal question, is 
narrow and manageable, 
stays on topic and makes 
concrete points that can be 
defended.   

• Development is  
consistently appropriate to 

the task and purpose.   

• The summary of the  
argument defines the topic, 
answers the legal question 
and generally stays on topic. 
The topic is fairly broad and 
the argument needs to better 
address the legal issue and 
standard.     

• Development is largely  
appropriate to the task.  

   The summary of the 

argument contains a limited 

or underdeveloped thesis. The 

writer deals with the legal 

question in a general manner 

and does not address all 

aspects of the issue and/or 

standard of review in 

question.   

• There is no thesis or the 
summary of the argument 
does not address the legal 
question (issue) or the 
standard of review to be 
used.   

• Development is limited in 

its appropriateness to the 

task, and purpose.   

 

• Cites convincing textual 
evidence to support the 
arguments, showing full 
comprehension of 
complex ideas expressed 
in the texts.   

• Examples are fully 

explained and body 

paragraphs include 

elaboration upon text 

based details.   

• Cites textual evidence to 
support the argument, 
showing extensive 
comprehension of ideas 
expressed in the texts.  

• Examples are somewhat  
explained or body paragraphs 

include brief elaboration upon 

text based details.   

• Cites some textual evidence 
which show limited 
comprehension of ideas 
expressed in the texts.  

• Examples are not fully 

explained or body paragraphs 

do not include elaboration, or 

elaboration is irrelevant or 

inaccurate.   

• Text-based details are 
irrelevant or inaccurate with 
regard to the arguments made.  

• Examples given are not 

explained OR elaboration 

provided is completely 

inaccurate or irrelevant.   

 

• Demonstrates ability to 
effectively use and 
distinguish cases.  

• Logically and 
persuasively presents 
arguments to achieve a 
favorable outcome.  

• Effectively anticipates 
and addresses opposing 
side’s arguments.   

• Includes well-developed 

public policy argument 

to support legal 

analysis.  

• Demonstrates ability to use 
and distinguish cases.   

• Presents logical arguments to 
achieve a favorable outcome.  

• Anticipates and addresses 
opposing side’s arguments.   

• Includes public policy 
argument to support legal 
analysis.  

  

• Demonstrates some ability to 
use and distinguish cases   

• Somewhat persuasively 
presents arguments to 
achieve a favorable outcome.  

• Anticipates and somewhat 
addresses opposing side’s 
arguments.   

• Attempts to include public 

policy argument to support 

legal analysis.  

• Does not demonstrate  
ability to effectively use  

and distinguish cases   
• Arguments presented  

would not achieve a favorable 
outcome.  

• Does not address 
counterarguments.   

• Does not include public policy 

argument to support legal 

analysis.  

 

• Establishes and maintains  
an effective style while 
attending to the norms and 
conventions of the 
discipline.   

• Uses precise language  
consistently, including 
descriptive and 
transitional words, and 
domain-specific 
vocabulary.  

• Demonstrates command of  
the conventions of 
standard English 
consistent with effectively 
edited writing.   

 

• Establishes and maintains  
an effective style, while, for the 
most part, attending to the 
norms and conventions of the 
discipline.   

• Uses mostly precise language, 
including some descriptive 
and transitional words and 
domain-specific vocabulary.   

• Demonstrates commend of  
the conventions of standard 
English consistent with edited 
writing.   

• There may be a few  
distracting errors in grammar 

and usage, but meaning is 

clear.   

• Establishes and maintains  
a mostly effective style while 
attending to the norms and 
conventions of the discipline.   

• Uses some precise  
language, including 
descriptive and/or 
transitional words, and 
domain-specific vocabulary.  

• Demonstrates inconsistent 
commend of the conventions 
of standard English.   

• There are a few patterns of 

errors in grammar &  usage 

that may occasionally impede 

understanding.   

• Brief has a style that has 
limited effectiveness, with 
limited to no awareness of the 
norms of the discipline  

• Includes little to no precise 
language and very limited use 
of descriptive and/or 
transitional words, and 
domain-specific vocabulary.   

• Demonstrates little to no 
command of the conventions 
of standard English.   

• There are multiple errors in 
grammar and usage 
demonstrating minimal 
control over language.   

• Errors often impede 

understanding.   

O
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a
n
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2018-19 NJ LEEP Con Law Debate Timeline 

DEBATE CYCLE ONE – Fourth Amendment: Reasonable Mistake of Law  

Deadline / Assignment   

Debate 1 Prep Sessions  October 17th and 18th 

First Draft of Written Brief Due  November 9th  

Final Draft of Written Brief Due  November 23rd 

All Coaching & Mentor Receipts Due  November 28th  

Debate Competition 1  November 30th  

  

 DEBATE CYCLE TWO –  The Commerce Clause 

Deadline / Assignment  Date Due  

Debate 2 Prep Sessions  December 5th and 6th  

First Draft of Written Brief Due  January 18th  

Final Draft of Written Brief Due  February 1st 

All Coaching & Mentor Receipts Due  February 6th  

Debate Competition 2 February 8th  

  

DEBATE CYCLE THREE–  Debater of the Year 

Deadline / Assignment  Date Due  

Debate 3 Prep Sessions  February 13th and 14th  

First Draft of Written Brief Due  March 15th  

Final Draft of Written Brief Due  March 29th  

All Coaching & Mentor Receipts Due  April 3rd  

Debate Competition 3 April 6th 
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Debate Cycle # 1—The Fourth Amendment: 

The Right Against Unreasonable Searches and Seizures 

 

Our Case – Aaron Jackson v. New Setonia  
 

 

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and 

seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be seized.  

Amendment IV, U.S. Constitution 

  

In the wee hours of morning on August 6, 2015, Aaron Jackson was driving home after completing his 

typical second shift (4 P.M.—12:00 A.M.) at work. Mr. Jackson works in the state of New Setonia at a local 

distribution center, stocking freight to be shipped all across the country.  However, he lives in a neighborhood 

bordering New Setonia in the state of Newtown. Aaron drives an old, beaten down Ford F-150 pickup truck 

that he repeatedly has to fix himself. He keeps the truck going because he needs it to commute and uses it 

for his side business doing local furniture moving. After this particular shift, Mr. Jackson was forced to take 

a detour through several New Setonia neighborhoods as the main highway he normally uses is undergoing 

repairs.  At around 12:30 A.M., Mr. Jackson was pulled over by Police Officer Billy Raymond in the quiet 

town of Newcastleton, five minutes from the New Setonia/Newtown border. Officer Raymond noticed the 

poor condition of the truck and the out of state plates and decided to pull over the vehicle. It was Officer 

Raymond’s experience that vehicles in that condition usually had something wrong with them.  

 

Preceding the stop, Aaron was driving on a mostly empty residential street in Newcastleton, New Setonia.  

Officer Raymond, situated in a small parking lot next to a neighborhood park on the street, was asleep on 

the job. He was awakened by Mr. Jackson accelerating quickly out of a stop sign, creating a loud blast from 

his exhaust pipe. Office Raymond saw the condition of the truck and heard the loud noise, prompting him 

to pull out of the parking lot, light up his vehicle, and direct Mr. Jackson to pull over.  Mr. Jackson responded 

quickly to Officer Raymond’s direction and pulled off onto a side street a few hundred feet down the road.  

Officer Raymond intended to give Mr. Jackson a citation for truck exhaust noise and then let him on his 

way.      

      

However, when Officer Raymond approached the vehicle he witnessed Mr. Jackson making some 

movements in the front seat toward the glovebox. Officer Raymond took note of these and asked for Mr. 

Jackson’s license and registration. After checking for outstanding warrants on Mr. Jackson, Officer 

Raymond asked if he could search the vehicle. Mr. Jackson was hesitant at first but eventually consented to 

the search. During Officer Raymond’s search of the car he found a firearm. Mr. Jackson was not licensed to 

carry a firearm and the gun was unregistered.  He was placed under arrest and charged with illegal possession 

of the firearm. 
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The initial reason for the stop was under New Setonia Statute 123§45 concerning noise from trucks. 

The relevant parts of the section read as: 

 

“All trucks operating on public roads in the state of New Setonia must have a muffler 

or sound dampening device attached. Such device shall dampen the sound so that the 

noise does not 

 

1) Exceed 80 decibels OR; 

2) Disturb the peace and quiet of residents and/or other motorists within earshot.” 

The language for this statute was adapted from a similar statute proposed by the regional transportation 

agency. All of the neighboring states to New Setonia have the same or similar laws on the books regulating 

motor vehicle transportation. These laws are not new, and while it has not been tested in New Setonia, the 

similar laws have been evaluated in the state courts of the neighboring states. 

   

The state of Newtown has a similar statute and it has been interpreted by its Supreme Court. The language 

is not substantively different between the statutes. The Supreme Court of the state of Newtown found that a 

personal truck of less than 1 ton, which would include Mr. Jackson’s F-150, did not qualify as a “truck” as 

defined by the statute. The state of Newtown’s Supreme Court stated: 

 

“This statute is to regulate the commercial vehicles whose traffic has been spilling on to our 

local roads. These trucks are numerous, large, and run at all hours of the day. Many residents 

of Newtown drive light duty trucks and to apply these additional regulations to them without 

specific intent by the legislature would be onerous.”  

 

As previously noted, the state of New Setonia charged Mr. Jackson with illegal possession of a 

firearm.  Mr. Jackson then moved to suppress the evidence seized from the car, citing that the stop 

and the search of his vehicle had violated the Fourth Amendment of the United States Constitution.  

The trial court denied Mr. Jackson’s suppression motion, and Mr. Jackson plead guilty to the 

firearm charge; however, he reserved his right to appeal the suppression denial.   

 

Mr. Jackson’s appeal was denied by the New Setonia Court of Appeals, affirming that Officer 

Raymond’s initial stop was valid under current New Setonia law.  Mr. Jackson appealed yet again, 

this time to New Setonia Supreme Court, who agreed to hear the case in light of the recent Supreme 

Court decision in Heien v. North Carolina. 

 

Pointers for the Fourth Amendment Debate Introduction  

 
  

The Fourth Amendment protects against unreasonable searches and seizures. This does not mean that 

evidence or people can never be seized. In criminal cases evidence that was obtained illegally can be 

prevented from use at trial. For example, if a police officer does not obtain a warrant, or fit within an 

established warrant requirement exception, the evidence seized cannot be used in court and any evidence 
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found afterword as an “outgrowth” of the initially seizure can be excluded. This can be called The Fruit 

of the Poisonous Tree. When police officers find evidence by violating the law that evidence may be 

excluded and the charges may be dropped.  

 

Petitioners will be tasked with showing that reasonable suspicion did not exist for Officer Raymond to 

make the traffic stop. They must also show that Officer Raymond’s understanding of the applicable law 

was unreasonable and as the basis for the stop makes the evidence found unreasonable.  

 

Respondents will be tasked with showing that reasonable suspicion did exist. Respondents must also 

prove that even if Officer Raymond’s understanding of the applicable law was incorrect, it was not so 

incorrect as to be unreasonable. In order to do this the Respondents should become familiar with the 

concurrence in Heien. 

 

 

 

Reasonable Suspicion under the Fourth Amendment 

 

In Terry v. Ohio, (a case we will read and discuss, but not cite) the United States Supreme Court 

explained that Police Officers were able to conduct “stops” without a warrant or probable cause. The 

Court introduced the idea of reasonable suspicion. Reasonable suspicion requires less proof, or 

evidence, than probable cause. This means that officers can stop a person with some basis for believing 

that criminal activity is occurring. 

  

For the basis of this cycle the definition of reasonable suspicion will be taken from Terry v. Ohio and 

adopted by the 9th circuit as explained in the United States v. Sanders case. Reasonable suspicion is: 

“specific, articulable facts which, together with objective and reasonable inferences, form the basis 

for suspecting that the particular person detained is engaged in criminal activity.”     

 

  

 
Mistake of Law Versus Mistake of Fact 

 
  

 

  Central to this cycle’s problem is the distinction between mistake of law and mistake of fact. Veterans 

of the Summer Law Institute will recall this discussion and the accompanying homework assignments. 

To recap: 
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Mistake of Fact: When making a traffic stop, a police officer thinks she recognizes the driver from a 

wanted sketch hanging in the precinct office. After making the stop based on this FACT she approaches 

the car and sees drugs in the passenger seat. This stop would be legal. 

 

Mistake of Law: When making a traffic stop a police officer believes that a front license plate is 

required to be mounted to the bumper when in fact the placement in the windshield is specifically 

allowed by law. The officer’s mistake in that case was not where the license plate was located, but if 

that stated placement was allowed by law. This sloppy study of the law is specifically forbidden by 

Heien and would be an illegal stop. 

   

 

 Issues to Consider in your Analysis of Our Case:     

 

This debate should focus on the following two issues:  

1. Did reasonable suspicion exist for Officer Raymond to initiate a traffic stop of Mr. 

Jackson; and  

  

2. Was Officer Raymond’s interpretation of the governing statute “reasonable” so as to 

permit a mistake as described by the court in Heien v. North Carolina? 

  

You can use any of the points discussed in the three cases you are given to develop your argument 

for or against the traffic stop and arrest of Mr. Jackson. As you read each case, be sure to 

carefully compare the facts and the court’s decision in that case to the facts in our case 

presented above in light of your position as Petitioner or Respondent.  Think about: 

 

1) does the case help your position?  

2) if not, how can you distinguish the case from our facts?  

 

Of course, you can also use any other good public policy reasons that the court may not have 

considered.   
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Legal Precedent  

 

Nicholas Brady Heien v. North Carolina 
135 U.S. 530 

Supreme Court of the United States (2014)  

  

Pointers!  
This case is the first to find that a mistake of law by a police officer does not require the exclusion of the 

evidence seized. Pay attention to the concurrence as well as the majority opinion. Justice Kagan gives 

some very valuable guidance! 
 

Petitioners: Make sure to find out exactly why this mistake is reasonable and highlight the difference 

between this case and our case. 

 

Respondents: Focus on what exactly would make a mistake of law reasonable. When does the Court 

think this might apply? How does the Court protect against a poor study of the law as a defense? 

 

Chief Justice Roberts delivered the opinion of the Court.  

The Fourth Amendment prohibits “unreasonable searches and seizures.” Under this standard, a 

search or seizure may be permissible even though the justification for the action includes a 

reasonable factual mistake. An officer might, for example, stop a motorist for traveling alone in a 

high-occupancy vehicle lane, only to discover upon approaching the car that two children are slumped 

over asleep in the back seat. The driver has not violated the law, but neither has the officer violated 

the Fourth Amendment. 

  

But what if the police officer’s reasonable mistake is not one of fact but of law? In this case, an officer 

stopped a vehicle because one of its two brake lights was out, but a court later determined that a 

single working brake light was all the law required. The question presented is whether such a mistake 

of law can nonetheless give rise to the reasonable suspicion necessary to uphold the seizure under 

the Fourth Amendment. We hold that it can. Because the officer’s mistake about the brake-light law 

was reasonable, the stop in this case was lawful under the Fourth Amendment. 

 

I 

On the morning of April 29, 2009, Sergeant Matt Darisse of the Surry County Sheriff’s Department sat 
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in his patrol car near Dobson, North Carolina, observing northbound traffic on Interstate 77. Shortly 

before 8 a.m., a Ford Escort passed by. Darisse thought the driver looked “very stiff and nervous,” so 

he pulled onto the interstate and began following the Escort. A few miles down the road, the Escort 

braked as it approached a slower vehicle, but only the left brake light came on. Noting the faulty right 

brake light, Darisse activated his vehicle’s lights and pulled the Escort over.  

  

Two men were in the car: Maynor Javier Vasquez sat behind the wheel, and petitioner Nicholas Brady 

Heien lay across the rear seat. Sergeant Darisse explained to Vasquez that as long as his license and 

registration checked out, he would receive only a warning ticket for the broken brake light. A records 

check revealed no problems with the documents, and Darisse gave Vasquez the warning ticket. But 

Darisse had become suspicious during the course of the stop—Vasquez appeared nervous, Heien 

remained lying down the entire time, and the two gave inconsistent answers about their destination. 

Darisse asked Vasquez if he would be willing to answer some questions. Vasquez assented, and 

Darisse asked whether the men were transporting various types of contraband. Told no, Darisse asked 

whether he could search the Escort. Vasquez said he had no objection, but told Darisse he should ask 

Heien, because Heien owned the car. Heien gave his consent, and Darisse, aided by a fellow officer 

who had since arrived, began a thorough search of the vehicle. In the side compartment of a duffle 

bag, Darisse found a sandwich bag containing cocaine. The officers arrested both men.  

  

The State charged Heien with attempted trafficking in cocaine. Heien moved to suppress the evidence 

seized from the car, contending that the stop and search had violated the Fourth Amendment of the 

United States Constitution. After a hearing at which both officers testified and the State played a video 

recording of the stop, the trial court denied the suppression motion, concluding that the faulty brake 

light had given Sergeant Darisse reasonable suspicion to initiate the stop, and that Heien’s subsequent 

consent to the search was valid. Heien pleaded guilty but reserved his right to appeal the suppression 

decision.  

  

The North Carolina Court of Appeals reversed. The initial stop was not valid, the court held, because 

driving with only one working brake light was not actually a violation of North Carolina law. The 

relevant provision of the vehicle code provides that a car must be 

“equipped with a stop lamp on the rear of the vehicle. The stop lamp shall display a red or amber 

light visible from a distance of not less than 100 feet to the rear in normal sunlight, and shall be 
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actuated upon application of the service (foot) brake. The stop lamp may be incorporated into a 

unit with one or more other rear lamps.” N.C. Gen.Stat. Ann. § 20–129(g) (2007). 

  

Focusing on the statute’s references to “a stop lamp” and “[t]he stop lamp” in the singular, the court 

concluded that a vehicle is required to have only one working brake light—which Heien’s vehicle 

indisputably did. The justification for the stop was therefore “objectively unreasonable,” and the stop 

violated the Fourth Amendment. 

  

The State appealed, and the North Carolina Supreme Court reversed. Noting that the State had chosen 

not to seek review of the Court of Appeals’ interpretation of the vehicle code, the North Carolina 

Supreme Court assumed for purposes of its decision that the faulty brake light was not a violation. 

But the court concluded that, for several reasons, Sergeant Darisse could have reasonably, even if 

mistakenly, read the vehicle code to require that both brake lights be in good working order. Most 

notably, a nearby code provision requires that “all originally equipped rear lamps” be functional. 

Because Sergeant Darisse’s mistaken understanding of the vehicle code was reasonable, the stop was 

valid. “An officer may make a mistake, including a mistake of law, yet still act reasonably under the 

circumstances.... [W]hen an officer acts reasonably under the circumstances, he is not violating the 

Fourth Amendment.”  

  

II 

The Fourth Amendment provides: 

“The right of the people to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, shall not be violated, and no Warrants 

shall issue, but upon probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be 

seized.” 

  

A traffic stop for a suspected violation of law is a “seizure” of the occupants of the vehicle and 

therefore must be conducted in accordance with the Fourth Amendment. All parties agree that to 

justify this type of seizure, officers need only have“reasonable suspicion”—that is, “a particularized 

and objective basis for suspecting the particular person stopped” of breaking the law. The question 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS20-129&originatingDoc=Ida1c4a03844e11e4b86bd602cb8781fa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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here is whether reasonable suspicion can rest on a mistaken understanding of the scope of a legal 

prohibition. We hold that it can. 

  

As the text indicates and we have repeatedly affirmed, “the ultimate touchstone of the Fourth 

Amendment is ‘reasonableness.’ ” To be reasonable is not to be perfect, and so the Fourth Amendment 

allows for some mistakes on the part of government officials, giving them “fair leeway for enforcing 

the law in the community’s protection.” We have recognized that searches and seizures based on 

mistakes of fact can be reasonable. The warrantless search of a home, for instance, is reasonable if 

undertaken with the consent of a resident, and remains lawful when officers obtain the consent of 

someone who reasonably appears to be but is not in fact a resident. By the same token, if officers with 

probable cause to arrest a suspect mistakenly arrest an individual matching the suspect’s description, 

neither the seizure nor an accompanying search of the arrestee would be unlawful. The limit is that 

“the mistakes must be those of reasonable men.” 

  

But reasonable men make mistakes of law, too, and such mistakes are no less compatible with the 

concept of reasonable suspicion. Reasonable suspicion arises from the combination of an officer’s 

understanding of the facts and his understanding of the relevant law. The officer may be reasonably 

mistaken on either ground. Whether the facts turn out to be not what was thought, or the law turns 

out to be not what was thought, the result is the same: the facts are outside the scope of the law. 

There is no reason, under the text of the Fourth Amendment or our precedents, why this same result 

should be acceptable when reached by way of a reasonable mistake of fact, but not when reached by 

way of a similarly reasonable mistake of law…. 

  

Heien is correct that in a number of decisions we have looked to the reasonableness of an officer’s 

legal error in the course of considering the appropriate remedy for a constitutional violation, instead 

of whether there was a violation at all. In those cases, however, we had already found or assumed a 

Fourth Amendment violation. An officer’s mistaken view that the conduct at issue did not give rise to 

such a violation—no matter how reasonable—could not change that ultimate conclusion. Any 

consideration of the reasonableness of an officer’s mistake was therefore limited to the separate 

matter of remedy. 

  

Here, by contrast, the mistake of law relates to the antecedent question of whether it was 
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reasonable for an officer to suspect that the defendant’s conduct was illegal. If so, there was no 

violation of the Fourth Amendment in the first place. None of the cases Heien or the dissent cites 

precludes a court from considering a reasonable mistake of law in addressing that question.  

 

Heien also contends that the reasons the Fourth Amendment allows some errors of fact do not extend 

to errors of law. Officers in the field must make factual assessments on the fly, Heien notes, and so 

deserve a margin of error. In Heien’s view, no such margin is appropriate for questions of law: The 

statute here either requires one working brake light or two, and the answer does not turn on anything 

“an officer might suddenly confront in the field.” But Heien’s point does not consider the reality that 

an officer may “suddenly confront” a situation in the field as to which the application of a statute is 

unclear—however clear it may later become. A law prohibiting “vehicles” in the park either covers 

Segways or not, but an officer will nevertheless have to make a quick decision on the law the first time 

one whizzes by. 

  

Contrary to the suggestion of Heien and amici, our decision does not discourage officers from learning 

the law. The Fourth Amendment tolerates only reasonable mistakes, and those mistakes—whether 

of fact or of law—must be objectively reasonable. We do not examine the subjective understanding 

of the particular officer involved. And the inquiry is not as forgiving as the one employed in the distinct 

context of deciding whether an officer is entitled to qualified immunity for a constitutional or statutory 

violation. Thus, an officer can gain no Fourth Amendment advantage through a sloppy study of the 

laws he is duty-bound to enforce. 

  

Finally, Heien and amici point to the well-known maxim, “Ignorance of the law is no excuse,” and 

contend that it is fundamentally unfair to let police officers get away with mistakes of law when the 

citizenry is accorded no such leeway. Though this argument has a certain rhetorical appeal, it 

misconceives the implication of the maxim. The true symmetry is this: Just as an individual generally 

cannot escape criminal liability based on a mistaken understanding of the law, so too the government 

cannot impose criminal liability based on a mistaken understanding of the law. If the law required two 

working brake lights, Heien could not escape a ticket by claiming he reasonably thought he needed 

only one; if the law required only one, Sergeant Darisse could not issue a valid ticket by claiming he 

reasonably thought drivers needed two. But just because mistakes of law cannot justify either the 

imposition or the avoidance of criminal liability, it does not follow that they cannot justify an 
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investigatory stop. And Heien is not appealing a brake-light ticket; he is appealing a cocaine-

trafficking conviction as to which there is no asserted mistake of fact or law. 

  

III 

Here we have little difficulty concluding that the officer’s error of law was reasonable. Although the 

North Carolina statute at issue refers to “a stop lamp,” suggesting the need for only a single working 

brake light, it also provides that “[t]he stop lamp may be incorporated into a unit with one or more 

other rear lamps.” The use of “other” suggests to the everyday reader of English that a “stop lamp” is 

a type of “rear lamp.” And another subsection of the same provision requires that vehicles “have all 

originally equipped rear lamps or the equivalent in good working order,” arguably indicating that if a 

vehicle has multiple “stop lamp[s],” all must be functional. 

  

The North Carolina Court of Appeals concluded that the “rear lamps” discussed in subsection (d) do 

not include brake lights, but, given the “other,” it would at least have been reasonable to think they 

did. Both the majority and the dissent in the North Carolina Supreme Court so concluded, and we 

agree.  This “stop lamp” provision, moreover, had never been previously construed by North Carolina’s 

appellate courts. It was thus objectively reasonable for an officer in Sergeant Darisse’s position to 

think that Heien’s faulty right brake light was a violation of North Carolina law. And because the 

mistake of law was reasonable, there was reasonable suspicion justifying the stop. 

  

The judgment of the Supreme Court of North Carolina is 

  

Affirmed. 

  

Justice KAGAN, with whom Justice GINSBURG joins, concurring. 

 

I concur in full in the Court’s opinion, which explains why certain mistakes of law can support the 

reasonable suspicion needed to stop a vehicle under the Fourth Amendment. In doing so, the Court 

correctly emphasizes that the “Fourth Amendment tolerates only ... objectively reasonable” mistakes 

of law. And the Court makes clear that the inquiry into whether an officer’s mistake of law counts as 

objectively reasonable “is not as forgiving as the one employed in the distinct context of deciding 

whether an officer is entitled to qualified immunity.” I write separately to elaborate briefly on those 

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=Ida1c4a03844e11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=Ida1c4a03844e11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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important limitations.  

  

First, an officer’s “subjective understanding” is irrelevant: As the Court notes, “[w]e do not examine” it 

at all. That means the government cannot defend an officer’s mistaken legal interpretation on the 

ground that the officer was unaware of or untrained in the law. And it means that, contrary to the 

dissenting opinion in the court below, an officer’s reliance on “an incorrect memo or training program 

from the police department” makes no difference to the analysis. Those considerations pertain to the 

officer’s subjective understanding of the law and thus cannot help to justify a seizure. 

  

Second, the inquiry the Court permits today is more demanding than the one courts undertake before 

awarding qualified immunity. Our modern qualified immunity doctrine protects “all but the plainly 

incompetent or those who knowingly violate the law.” By contrast, Justice Story’s opinion in The 

Friendship suggests the appropriate standard for deciding when a legal error can support a seizure: 

when an officer takes a reasonable view of a “vexata questio” on which different judges “h[o]ld 

opposite opinions.” Or to make the same point without the Latin, the test is satisfied when the law 

at issue is “so doubtful in construction” that a reasonable judge could agree with the officer’s view. 

  

A court tasked with deciding whether an officer’s mistake of law can support a seizure thus faces a 

straightforward question of statutory construction. If the statute is genuinely ambiguous, such that 

overturning the officer’s judgment requires hard interpretive work, then the officer has made a 

reasonable mistake. But if not, not. As the Solicitor General made the point at oral argument, the 

statute must pose a “really difficult” or “very hard question of statutory interpretation.” And indeed, 

both North Carolina and the Solicitor General agreed that such cases will be “exceedingly rare.”  

  

The Court’s analysis of Sergeant Darisse’s interpretation of the North Carolina law at issue here 

appropriately reflects these principles. As the Court explains, the statute requires every car on the 

highway to have “a stop lamp,” in the singular. But the statute goes on to state that a stop lamp (or, 

in more modern terminology, brake light) “may be incorporated into a unit with one or more other 

rear lamps,” suggesting that a stop lamp itself qualifies as a rear lamp. And the statute further 

mandates that every car have “all originally equipped rear lamps ... in good working order.” The North 

Carolina Court of Appeals dealt with the statute’s conflicting signals in one way (deciding that a brake 

light is not a rear lamp, and so only one needs to work); but a court could easily take the officer’s view 
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(deciding that a brake light is a rear lamp, and if a car comes equipped with more than one, as modern 

cars do, all must be in working order). The critical point is that the statute poses a quite difficult 

question of interpretation, and Sergeant Darisse’s judgment, although overturned, had much to 

recommend it. I therefore agree with the Court that the traffic stop he conducted did not violate the 

Fourth Amendment. 

  

Case Questions for Heien 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use evidence from 

the cases to support your answers.   

1. What are the facts of the case?  What is the controversy the court is addressing? 

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

2. Under the “unreasonable” search and seizure standard set forth by the 4th Amendment, can an 

officer make a factual mistake about the situation and still carry out a search or seizure?  What is 

the example Chief Justice John Roberts uses? 
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3. Although the Supreme Court is deciding whether or not Sergeant Darisse’s mistake of law was 

“reasonable,” he made a mistake nonetheless.  Thus, what mistake of law did he make?  Be 

specific about the North Carolina statute in question.  

 

                  
  

 
  

 
  

 
  

 
  

 
  

 
    

 
  

4. According to the Supreme Court, does Sergeant Darisse’s, or any law enforcement officer’s 

knowledge of the law matter when considering 4th Amendment concerns?  Cite the reasoning 

Chief Justice Roberts uses. 
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5. Although Sergeant Darisse makes a mistake, the Supreme Court rules it was “objectively 

reasonable.”  Explain the court’s reasoning for making this conclusion.  

   

 
  

 
  

 
  

 
  

 
  

 
  

 
    

 
6. What clarifications does Justice Kagan make about the “objectively reasonable” stipulation for 

mistake of law cases in her concurrence? 
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7. Do you believe the officer’s mistake of law was “objectively reasonable”?  Why or why not?  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 

United States of America v. Corey Sanders 
Case No. 2:14–cr–00369–GMN–PAL. 

United States District Court, D. Nevada (2015)  

 

Pointers! 

Sanders provides the definition of Reasonable Suspicion that we will be using this cycle.  The 

facts provide an example of when an officer’s suspicion and understanding of the law may not be 

reasonable. 

  
Petitioners: Use this case to talk about police conduct, reasonable suspicion, and the 

understanding of the law. 

Respondents: Make sure to distinguish the law and facts in this case from our case. Highlight 

the difference in the conduct by the police officer and the length of time since the statute was 

interpreted.   

  

ORDER ACCEPTING REPORT OF FINDINGS AND RECCOMENDATION OF MAGISTRATE JUDGE PEGGY A. LEEN 
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GLORIA M. NAVARRO, Chief Judge. 

Before the Court for consideration is the Report of Findings and Recommendation of the Honorable Peggy A. 
Leen, United States Magistrate Judge, entered on February 27, 2015, recommending that Defendant’s Motion 
to Suppress Evidence, be granted. 

… The Court has reviewed the record in this case and has determined that Magistrate Judge Leen’s Report of 
Findings and Recommendation should be ACCEPTED and ADOPTED in full. 

 IT IS THEREFORE ORDERED that Defendant’s Motion to Suppress Evidence, is hereby GRANTED. 

REPORT OF FINDINGS AND RECOMMENDATION 

PEGGY A. LEEN, United States Magistrate Judge. 

BACKGROUND 

Sanders is charged in an Indictment returned November 12, 2014, with a felony in possession of a firearm in 
violation of 18 U.S.C. § 922(g)(1) and 924(a)(2). He made an initial appearance and was appointed counsel on 
November 19, 2014, and detained following a detention hearing.  

 The charge arises out of an October 30, 2014, traffic stop by officers of the Las Vegas Metropolitan Police 
Department (“LVMPD”) near the corner of Lake Mead and Martin Luther King Blvd. in Las Vegas, Nevada. 
Sanders was a passenger in a green Ford Taurus which was pulled over, according to the officer’s report, for 
“obstruction of view” based on the officer’s observation of two air fresheners hanging from the rearview 
mirror. According to the arrest report, as officers Perez and Eberling approached, they recognized “a distinct 
smell similar to that of marijuana emanating from the vehicle.” Sanders was removed from the vehicle and 
questioned by Eberling regarding drugs and firearms and a firearm was recovered from Sanders’ person. 

DISCUSSION 

The Fourth Amendment secures “the right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures.” U.S. Const. amend. IV. The Fourth Amendment protects 
reasonable and legitimate expectations of privacy. The Fourth Amendment protects “people, not places.” 
Evidence obtained in violation of the Fourth Amendment, and evidence derived from it may be suppressed as 
the “fruit of the poisonous tree.”  

I.  The Traffic Stop. 

A temporary detention of individuals during a traffic stop is a seizure within the meaning of the Fourth 
Amendment. Because a traffic stop for a suspected violation of law is a seizure of the occupants of the vehicle, 
it “must be conducted in accordance with the Fourth Amendment.” Heien v. North Carolina, 574 U.S. ––––, 
135 S.Ct. 530, 536, 190 L.Ed.2d 475 (2014). The Fourth Amendment requires only reasonable suspicion to 
justify a traffic stop. Reasonable suspicion is defined as “a particularized and objective basis for suspecting 
the particular person stopped of breaking the law.” The Ninth Circuit has also defined reasonable suspicion 
as “specific, articulable facts which, together with objective and reasonable inferences, form the bases for 
suspecting that the particular person detained is engaged in criminal activity.” Reasonable suspicion is based 
on the totality of the circumstances. An officer evaluating whether reasonable suspicion is present is entitled 
to draw on his or her “own experience and specialized training to make inferences from and deductions about 
the cumulative information available.”  
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Even reasonable suspicion of a parking violation can justify an investigatory stop of a vehicle. A traffic violation 
is sufficient to justify an investigatory stop, even if (i) the violation was merely pretextual; (ii) the stop departed 
from the regular practice of a particular precinct; or (iii) the violation was common and insignificant. 

Both officers testified at the evidentiary hearing that the vehicle in which Sanders was a passenger was pulled 
over for a violation of a Nevada traffic law which prohibits obstruction of a windshield. Both officers testified 
that the obstruction which they believed violated the statute was the two tree air fresheners hanging from 
the rearview mirror. The government’s opposition to the motion to suppress argues there were “additional 
factors” contributing to the officers’ reasonable suspicion. These additional factors were (1) the occupants of 
the green Taurus did not look in the direction of the marked patrol car, and (2) the driver did not seem to want 
to pull even with the patrol car at the light. The government also argues that once the vehicle was stopped, 
the officers had reasonable suspicion to believe the occupants were engaged in criminal activity because both 
officers observed the occupants making furtive gestures after the stop, and as they approached the vehicle, 
smelled the odor of marijuana emanating from it. 

The officers’ observation of the occupants making furtive movements and detecting the odor of marijuana as 
they approached the vehicle cannot support reasonable suspicion to conduct the stop. The traffic stop itself 
was a seizure within the meaning of the Fourth Amendment which must be supported by a particularized and 
objective basis for suspecting that the occupants who were stopped were breaking the law. According to the 
officers, this vehicle was stopped because both officers believed displaying two tree air fresheners from the 
rearview mirror was a violation of a Nevada traffic law. The court finds that the testimony that the occupants 
were not looking in the officers’ direction, and the driver did not pull even with the patrol car at the traffic 
light, simply do not support a finding of reasonable suspicion alone or in combination with the suspected 
traffic infraction. Neither officer testified about the length of time the occupants of the green Taurus did not 
look in the officers’ direction. No testimony described how close or far the green Taurus was to the patrol car 
at the light to support Officer Perez’s conclusion that the driver “seemed not to want to come level with the 
patrol car.” 

Both officers testified that Perez announced she was going to pull the vehicle over for displaying two air 
fresheners. She activated her patrol lights. Perez testified that she also “chirped” her siren to get the attention 
of the driver. Both officers testified the driver immediately pulled over to the far right-hand lane. Although 
both officers testified that the driver could have pulled over earlier than it did, the driver pulled over in a 
parking lot a short time and distance from when Officer Perez initiated her patrol lights and “chirped” the 
siren to get the driver’s attention. Officer Perez testified the vehicle stopped after about a block. Officer 
Eberling testified that the vehicle traveled the length of approximately two football fields before pulling over. 
The court finds that the government has not established that the driver of the vehicle violated a Nevada 
statute prohibiting evading a police officer, or failing to yield to an emergency vehicle based on the testimony 
in this record. 

The lawfulness of this stop boils down to whether the officers had reasonable suspicion to believe that hanging 
two tree air fresheners from the rearview mirror violated NRS 484D.435(1). 

II. NRS 484D.435(1). 

Both officers testified that the stop was conducted for violation of a Nevada statute prohibiting a windshield 
and window from having an obstructed view. The statute the government relies on to establish reasonable 
suspicion for the stop is NRS 484D.435(1) which provides: 

  Windshield and windows must be unobstructed. 
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1. A person shall not drive any motor vehicle with any sign, poster or other non-transparent material 
upon the front windshield, side wings, or side or rear windows of such vehicle which obstructs the 
driver’s clear view of the highway or any intersecting highway. 

The government and both officers claim that two normal size tree air fresheners hanging from a rearview 
mirror violate this statute. Sanders claims it does not. The Nevada Supreme Court has not construed the 
statute. However, the Ninth Circuit construed an Anchorage Municipal Code section (“AMC”) which uses 
virtually identical language. In United States v. King, 244 F.3d 736 (9th Cir.2001) the Ninth Circuit examined 
AMC § 9.36.040(d) which provides: 

No person may drive any motor vehicle with any sign, poster, non-transparent material or an 
accumulation of show, ice or frost upon the front windshield side wings, or side rear windows of such 
vehicle which material obstructs, obscures, or impairs the driver’s clear view of the street or any 
intersecting street. 

The driver of the vehicle in King was pulled over for driving a car with a disabled person’s parking identification 
placard hanging from the car’s rearview mirror. At an evidentiary on the motion to suppress, the officer 
testified he pulled the driver over for three reasons. First, because the officer did not associate the disabled 
parking placard with younger people, which made him suspicious that the permit may have been stolen. 
Second, the officer wanted to advise the driver that the law prohibited driving with a placard hanging from 
the rearview mirror. Third, despite having police dispatch run the car and determine that it had not been 
reported stolen, the officer was suspicious that it may have been stolen. As the officer approached the stopped 
vehicle, he noticed that King was not wearing a seatbelt. A records check revealed that King had an outstanding 
warrant. The officer called for backup, conducted a pat down search, found crack cocaine in King’s pocket and 
arrested him. 

King was charged with possession of crack cocaine and filed a motion to suppress asserting the traffic stop 
was not supported by reasonable suspicion. The district judge denied the motion to suppress reasoning that 
the parking placard hanging from the rearview mirror was in direct contact with the windshield which violated 
the statute. The Ninth Circuit reversed holding that because the ordinance used the word “upon” the front 
windshield, violation of the statute required placement of an object on or in direct contact with the windshield. 
The Ninth Circuit interpreted “upon” to require direct contact because this interpretation was consistent with 
common dictionary definitions of the word “upon”.  It also found that the placement and context of the word 
“upon” within the statute indicated it did not prohibit placement of an item on the rearview mirror. The court 
concluded that “an object hanging elsewhere, even if in close proximity, does not trigger a violation of the 
ordinance.”  

 The Ninth Circuit held that although the officer acted reasonably, and his interpretation of the traffic law was 
reasonable, he was mistaken that the placard hanging from the rearview mirror violated the law. King also 
held that the officer’s mistaken belief could not form a basis for reasonable suspicion to initiate the stop. It 
therefore reversed the district court’s denial of King’s motion to suppress. 

Although the Nevada Supreme Court has not interpreted the statute before the court, the Ninth Circuit has 
interpreted the AMC statute which is the virtually identical in all material respects. In King, the Ninth Circuit 
squarely held that a statute remarkably similar to NRS 484D.435(1) was not violated by an object hanging from 
the rearview mirror because the ordinance’s use of “upon” the front windshield required placement on or in 
direct contact with the windshield, and that an object hanging, even in close proximity, does not violate the 
statute. The Alaska Municipal Code section contains some additional language which prohibits “non-
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transparent material or an accumulation of snow, ice, or frost” which NRS 484D.435(1) does not. It also uses 
the additional terms “obscures, or impairs” after the word “obstructs”. However, these differences are not 
material. The Ninth Circuit’s holding interpreting the Alaska Municipal Code section make it clear that hanging 
an item from a rearview mirror does not violate a statute like NRS 484D.435(1) because the statute requires 
an obstruction to be on or indirect contact with the windshield. The court must therefore determine whether 
the officers’ mistake of law requires suppression. 

III. Reasonable Mistake of Law. 

In cases decided prior to Heien v. North Carolina, the Ninth Circuit had held that if “an officer makes a traffic 
stop based on a mistake of law, the stop violates the Fourth Amendment.” In King, the Ninth Circuit addressed, 
in a case of first impression, whether an officer’s mistake of law about a statute that has not been interpreted 
by the courts could support a finding of reasonable suspicion. It held that even though the officer acted 
reasonably and his interpretation of the traffic law was reasonable, his mistaken belief that the defendant’s 
conduct violated the law could not form the basis for reasonable suspicion to initiate the traffic stop. As such, 
suppression was required. 

 In Heien v. North Carolina, the Supreme Court accepted certiorari to decide whether an officer’s reasonable 
mistake of law could support reasonable suspicion necessary to uphold a traffic stop under the Fourth 
Amendment. (“The question here is whether reasonable suspicion can rest on a mistaken understanding of 
the scope of a legal prohibition.”) Reiterating that the ultimate touchstone of the Fourth Amendment is 
reasonableness, the Supreme Court held that an officer’s reasonable mistake of law could support a finding 
of reasonable suspicion to conduct a lawful seizure under the Fourth Amendment. Heien held that if it was 
“reasonable for an officer to suspect that the defendant’s conduct was illegal ... there was no Fourth 
Amendment violation in the first place.”  

The Supreme Court emphasized that an officer’s mistake of law must be objectively reasonable and that 
the subjective understanding of the particular officer is irrelevant. Additionally, the Supreme Court stressed 
that the court’s objective reasonableness inquiry “is not as forgiving as the one employed in the distinct 
context of deciding whether an officer is entitled to qualified immunity for a constitutional or statutory 
violation.” Because the traffic code violation supporting the stop in Heien had not been previously construed 
by North Carolina’s appellate courts, and the North Carolina courts had disagreed on the statute’s appropriate 
interpretation, the Supreme Court concluded that it was objectively reasonable for the officer to believe the 
faulty right break light he observed was a violation of North Carolina law. Because this mistake of law was 
objectively reasonable, the officer had reasonable suspicion to conduct the traffic stop which developed the 
evidence resulting in Heien’s conviction for attempted trafficking in cocaine by transporting and possession. 

Here, both officers testified that they believed an item hanging from the rearview mirror violated NRS 
484D.435(1). However, the court finds that the officers’ belief was not objectively reasonable in light of the 
Ninth Circuit’s holding in King that a nearly identical statute did not proscribe an item hanging from a 
rearview mirror. King was decided in 2001, thirteen years before this traffic stop. Where, as here, the Ninth 
Circuit has interpreted a virtually identical statute, the officers’ mistake of law is not objectively reasonable. 
The officers’ subjective understanding of the law is irrelevant and “the government cannot defend an officer’s 
mistake in legal interpretation on the ground that the officer was unaware of or untrained in the law.”  

CONCLUSION 

A stop for a suspected traffic violation is a seizure for purposes of the Fourth Amendment which must be 
supported by reasonable suspicion. For the reasons explained, the court finds that the officers lacked 
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reasonable suspicion to conduct a traffic stop of the vehicle in which Sanders was a passenger. Because 
Sanders was seized in a traffic stop without reasonable suspicion, the officers’ subsequent observations of 
furtive movements and an odor of marijuana emanating from the vehicle cannot contribute to reasonable 
suspicion for the initial stop. Thirteen years prior to this stop, the Ninth Circuit had construed a statute 
remarkably similar to NRS 484D.135(1) finding that an object hanging from a rearview mirror was not a 
violation of a nearly identical Alaska Municipal Code section. Accordingly, the officers’ mistaken belief that the 
statute prohibited air fresheners from hanging from a rearview mirror cannot support reasonable suspicion 
for this stop. 

 Accordingly, IT IS RECOMMENDED that Sanders’ Motion to Suppress be GRANTED.  Dated this 27th day of 
February, 2015. 

  

    

Case Questions for Sanders 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual evidence 

from the cases to support your answers.   

1. Why was Sanders pulled over?  What was he arrested for?  Why is it important to make this 

distinction?  In your answer, think about the difference between a “stop” and “seizure”, as 

well as “reasonable suspicion” and “probable cause.”  

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

2. In addition to the citation of the Supreme Court’s definition of “reasonable suspicion,” the 

Ninth Circuit also cites their own.  What is the Ninth Circuit’s definition and why do you 

think U.S. Magistrate Judge Peggy Leen uses it in her recommendation? 
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3. According to the officers, what were the factors in addition to the “obstruction of view” 

violation that constituted “reasonable suspicion?”   

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
    

 
    

 
    

 
 

4.  Does the court find the officers’ claim reached an “objective” level of “reasonable 

suspicion?”  Explain the court’s reasoning. 
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5. What is the statute in question and what does is say about “obstruction of view?”  Is it 

confusing to you?  Why, or why not? 
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6. How does the court use the District Court case, United States v. King, and the Supreme 

Court case, Heien v. North Carolina, to support its conclusion?   
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State of New Mexico v. Zachary Dopslaf 

No. 33,682. 
Court of Appeals of New Mexico (2015) 

POINTERS! 

Dopslaf is another case involving a traffic stop and a possible mistake of law. Pay special attention to 

how the court discusses the statute that has not been applied and the process by which the Court 

understands the statute. 

 

Petitioners: You will want to distinguish this case from our case. Focus on the language the Court uses 
to describe what analysis is required to discover the meaning of the law.  

Respondents: The Court goes into an explanation of why the law could be construed in various ways 
while also discussing the specifics of the officers understanding. Relate this to our case.  

JUDGE FRY. 

Defendant appeals the denial of his motion to suppress evidence. Defendant was pulled over by police 

in downtown Albuquerque, New Mexico, after he performed a U-turn across the middle of the street. 

Defendant argues that the officer did not have reasonable suspicion to pull him over because the 

officer incorrectly believed that Defendant violated NMSA 1978, Section 66–7–319 (1978) (driving on 

divided highways) when he made the U-turn. We conclude that, even assuming the officer was 

mistaken about the application of Section 66–7–319, the officer’s mistake was reasonable, and the 

officer had reasonable suspicion to pull Defendant over. Accordingly, we affirm. 

  

BACKGROUND 

  

Officer Burge testified that he first observed Defendant’s vehicle parked on Central Avenue in 

downtown Albuquerque. Officer Burge observed Defendant pull out of the parking spot and perform 

a U-turn across a “painted center median.” 10:35:05] After performing the U-turn, Defendant sped off 

down Central. Officer Burge followed Defendant and pulled him over. Upon approaching the vehicle, 

Officer Burge testified that he smelled alcohol and that Defendant appeared to be intoxicated. 

Following Defendant’s performance on the field sobriety tests and a subsequent chemical test, he was 

arrested and charged with DWI. He was also cited for violating Section 66–7–319. 

  

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Officer Burge described the “painted center median” that Defendant crossed as consisting of a solid 

yellow line on the outside with a dotted yellow line on the inside. Given that Officer Burge testified 

that these markings created a median, we understand his description to include two sets of these 

markings offsetting an unpainted portion of the road. Officer Burge further testified that at both ends 

of the median were white turn bays corresponding to the intersections at the ends of the block. 

Defendant, however, crossed at the center portion of the median, not at either of the intersections. 

Officer Burge testified that there is no place in which to turn from this median, such as a side street, 

because the block is lined with businesses. Officer Burge further testified that law enforcement officers 

often use these medians to park. While Officer Burge also stated that he had never personally 

witnessed a delivery vehicle parked in the center median, he acknowledged that it was conceivable 

that one could. Finally, Officer Burge testified that, although there was no sign prohibiting U-turns on 

the street, he believed that Defendant’s actions violated Section 66–7–319 because he crossed the 

solid yellow lines and the median. 

  

Defendant moved to suppress evidence at trial in metropolitan court on the basis that the stop 

violated the Fourth Amendment because Officer Burge did not have reasonable suspicion to believe 

that Defendant committed a traffic violation. The metropolitan court concluded that Officer Burge 

had reasonable suspicion to believe that Defendant violated Section 66–7–319 because the painted 

median constituted an “intervening space” or a “clearly indicated dividing section so constructed as 

to impede vehicular traffic” and denied the motion. Section 66–7–319. The metropolitan court 

subsequently convicted Defendant of DWI and violation of Section 66–7–319. Defendant then 

appealed to the district court. The district court affirmed. Defendant now appeals to this Court. 

 

DISCUSSION 

 

Defendant challenged the stop under the Fourth Amendment. Our review is therefore limited to the 

reasonable suspicion analysis under the Fourth Amendment. The basis of Defendant’s challenge is 

that Officer Burge committed a mistake of law in believing that Defendant’s U-turn constituted a 

violation of Section 66–7–319. Because of Officer Burge’s alleged mistake, Defendant argues that 

reasonable suspicion did not exist to justify the stop. 

  

Mistakes of Law and Reasonable Suspicion Under the Fourth Amendment 

 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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“Since an automobile stop is considered a seizure under the Fourth and Fourteenth Amendments, it 

must be conducted in a reasonable manner to satisfy the Fourth Amendment.” Hubble, 2009–NMSC–

014, § 7, 146 N.M. 70, 206 P.3d 579 (internal quotation marks and citation omitted). Therefore, 

“[b]efore a police officer makes a traffic stop, he must have a reasonable suspicion of illegal activity.” 

“A reasonable suspicion is a particularized suspicion, based on all the circumstances that a particular 

individual, the one detained, is breaking, or has broken, the law.” State v. Jason L., 2000–NMSC–018, 

§ 20, 129 N.M. 119, 2 P.3d 856. The appellate courts “will find reasonable suspicion if the officer is 

aware of specific articulable facts, together with rational inferences from those facts, that, when judged 

objectively, would lead a reasonable person to believe criminal activity occurred or was occurring.” 

Hubble, 2009–NMSC–014, § 8, 146 N.M. 70, 206 P.3d 579. 

  

The issue presented in this case is whether an officer’s mistake of law can form the basis of the officer’s 

reasonable suspicion to initiate the traffic stop. In Anaya, this Court, in line with the majority position 

at the time, held that while “conduct premised totally on a mistake of law cannot create the reasonable 

suspicion needed to make a traffic stop[,] if the facts articulated by the officer support reasonable 

suspicion on another basis, the stop can be upheld.” 2008–NMCA–020, § 7, 15, 143 N.M. 431, 176 P.3d 

1163. In Hubble, our Supreme Court concluded, in dicta, that the holding in Anaya was consistent with 

New Mexico’s reasonable suspicion analysis. Hubble, 2009–NMSC–014, § 27, 146 N.M. 70, 206 P.3d 

579 (“In essence, the second part of the Anaya proposition [that reasonable suspicion on a basis other 

than the mistake of law can justify the stop] is our objective test for reasonable suspicion.”). The Court 

stated that “it is not fatal in terms of reasonable suspicion if an officer makes a mistake of law when 

he conducts a traffic stop; courts will still look objectively to the totality of the circumstances 

surrounding the officer’s decision to conduct the traffic stop in order to determine if he or she had 

reasonable suspicion.”  

  

However, Anaya ‘s holding that a stop cannot be justified by an officer’s reasonable mistake of law 

was recently rejected by the United States Supreme Court in Heien v. North Carolina, ––– U.S. ––––, –

–––, 135 S.Ct. 530, 190 L.Ed.2d 475 (2014). In Heien, the Supreme Court held that an officer’s 

reasonable mistake of law could support a finding of reasonable suspicion to conduct a lawful traffic 

stop under the Fourth Amendment. Id. at 534. The Court cautioned that “[t]he Fourth Amendment 

tolerates only reasonable mistakes, and those mistakes—whether of fact or of law—must be 

objectively reasonable.” Thus, the officer’s subjective understanding of the law is immaterial, and “an 
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officer can gain no Fourth Amendment advantage through a sloppy study of the laws he is duty-

bound to enforce.”  

  

Accordingly, we now turn to the facts of this case as viewed through the lens of the Heien decision. 

 Perhaps owing to the inquiry under Anaya, Defendant’s argument seems geared more toward 

showing that Defendant did not actually violate Section 66–7–319 rather than toward arguing that a 

mistake of law, assuming one was committed, was unreasonable.  Defendant cites numerous 

sections of the Manual on Uniform Traffic Control Devices (MUTCD) and the New Mexico Sign and 

Striping Manual in arguing that Defendant could not have violated Section 66–7–319. However, 

even under the stricter test utilized in Anaya, the determination of whether an officer had 

“reasonable suspicion to make the traffic stop does not hinge on whether [the d]efendant actually 

violated the underlying ... statute.” In restating Defendant’s arguments in light of the proper 

standard, we understand his main point to be that, given the “broken line” pavement markings, it 

was objectively unreasonable for Officer Burge to believe that crossing over the median was a 

violation of Section 66–7–319. 

Section 66–7–319 states: 

Whenever any highway has been divided into two roadways by leaving an 

intervening space or by a physical barrier or clearly indicated dividing 

section so constructed as to impede vehicular traffic, every vehicle shall be 

driven only upon the right-hand roadway and no vehicle shall be driven 

over, across or within any such dividing space, barrier[,] or section, except 

through an opening in such physical barrier or dividing section or space or 

at a crossover or intersection established by public authority. 

 

The term “highway,” as used in the statute, is synonymous with “street” and is defined as “every way 

or place generally open to the use of the public as a matter of right for the purpose of vehicular 

travel[.]” NMSA 1978, § 66–1–4.8(B) (1991). While the road at issue would clearly fall under the 

definition of “highway,” central to this case is whether the median at issue creates a “divided 

highway” under Section 66–7319. The statute delineates three general indicators that a particular 

street is a divided highway: where there is an “intervening space,” a “physical barrier,” or a “clearly 

indicated dividing section so constructed as to impede vehicular traffic[.]” Based on Officer Burge’s 
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testimony and the fact that Defendant executed a U-turn, it is undisputed that no physical barrier 

separated the two lanes of traffic. Therefore, the issue is whether it was objectively reasonable for 

Officer Burge to believe that the median constituted an “intervening space” or “clearly indicated 

dividing section” so as to be considered a “divided highway” under Section 66–7–319. 

 We first clarify that the fact that the median in this case was off-set by painted markings is not 

determinative. The statute itself is not specific on this point. However, the New Mexico 

Administrative Code indicates that divided highways can be created by “standard pavement 

markings[.]” NMAC 18.31.6.7(AD). Accordingly, it is, at the least, objectively reasonable to conclude 

that “standard pavement markings” are a legitimate means of creating a divided highway. 

 Section 66–7–319 does not provide guidance as to the types of pavement markings required to 

establish an intervening space or divided section. Defendant therefore argues that, based on 

national traffic standards, the pavement markings in this case cannot be construed to create an 

intervening space or divided section under Section 66–7–319. Citing the MUTCD, Defendant argues 

that broken lines indicate a “permissive condition,” whereas a “solid line discourages or prohibits 

crossing (depending on the specific application),” and that, in certain contexts, the combination of a 

solid yellow and broken line indicates a lane that can be used by traffic in either direction. Again 

construing Defendant’s argument in light of the proper standard, his argument is that it was 

unreasonable for Officer Burge to believe that crossing over these types of pavement markings 

constituted a violation of Section 66–7–319. 

 Defendant’s references to the MUTCD highlight the ambiguity presented by the facts in this case. 

The MUTCD does not specifically discuss the median described in Officer Burge’s testimony. And 

included in the MUTCD’s examples cited by Defendant are other markings that conceivably 

distinguish the examples from the present case. These other markings include the presence of left 

turn arrows within a median similar to the one described by Officer Burge, or the use of yellow lines 

that denote “[t]he separation of traffic traveling in opposite directions” or “[t]he left-hand edge of 

the roadways of divided highways.” As Justice Kagan stated in her concurrence in Heien, statutes 

that pose “a really difficult or very hard question of statutory interpretation” lend credence to the 

conclusion that an officer made a reasonable mistake of law. 135 S.Ct. at 541. If the issue before us 

was whether Defendant actually violated Section 66–7–319, these ambiguities would require 

intensive interpretation to resolve. But, as to the question presented in this case, the multitude of 

MUTCD provisions and diagrams required to determine whether it was permissible to cross the 
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median tend to support the reasonableness of Officer Burge’s belief that Defendant committed a 

traffic violation. 

 Therefore, even assuming, as Defendant argues, that the broken line permitted entry into the 

median, we conclude that it was objectively reasonable for Officer Burge to believe that the 

median was designed to prohibit Defendant’s maneuver. That is, it is reasonable to believe that 

the use of a combination of solid and broken yellow lines to form a median permitted entry into 

the median for certain purposes—such as for use by police officers, as Officer Burge testified—

but prohibited crossing completely over the median from one lane of traffic to the other. The lack 

of definitive guidance under Section 66–7–319 as to what constitutes an intervening space or a 

clearly indicated divided section, in combination with Officer Burge’s observation of Defendant 

crossing two solid yellow lines, is sufficient to make the stop, assuming it was a mistake of law, a 

reasonable one. See Heien, 135 S.Ct. at 541 (Kagan, J., concurring) (“If the statute is genuinely 

ambiguous, such that overturning the officer’s judgment requires hard interpretative work, then the 

officer has made a reasonable mistake.”). Accordingly, Officer Burge had reasonable suspicion to 

pull Defendant over. Because Defendant did not argue that the stop was unreasonable or pretextual 

under Article II, Section 10 of the New Mexico Constitution, our analysis ends with this 

determination. 

  

CONCLUSION 

 

For the foregoing reasons, we affirm the denial of Defendant’s motion to suppress. 

  

IT IS SO ORDERED. 

  

   

Case Questions for Dopslaf 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual evidence 

from the cases to support your answers.   

1. What is the violation Officer Burge pulled the Defendant over for? Was this what he was 

arrested for? 

 
  

 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS66-7-319&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034980793&pubNum=0000708&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_708_541&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000454&cite=NMCNART2S10&originatingDoc=I8cbbe9f01ced11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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2. Why is the Defendant challenging the stop?  (Hint: What is the Defendant claiming the 

officer violated?)    
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3. In this decision the court briefly discusses previous decisions made in the New Mexico State 

Court Circuit.  However, the court concludes those holdings are no longer justified.  Why are 

they no longer justified and what is this an example of?  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

  

4. What does the statute in question (Section 66-7-319) state about U-turns?  Does it sound 

confusing to you?  Why, or why not? 
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5. Does the New Mexico court conclude that Officer Burge made an “objectively reasonable” 

mistake?  How do they make this decision and who do they cite? 

 
  

 
  

 
  

 
  

 
  

 

Additional Resources 

 
1. Full Article – Christian Farias – Slate, April 14, 2015  

  

Ignorance of the Law 

A recent Supreme Court ruling allows the kind of traffic stop that led to Walter Scott’s death. 

There’s wide consensus around the video: Walter Scott was shot and killed in cold blood as he ran 

for his life from Michael Slager, the cop who stands charged with his murder in North Charleston, 

South Carolina. But Scott’s demise was set in motion moments earlier, when Slager decided to pull 

him over for a traffic violation—a stop that never should have happened. 

The dashcam video leaves no doubt as to why Slager pulled over Scott: “The reason for the stop is 

that your third brake light’s out,” Slager told Scott, minutes prior to the fatal shooting. 

Slager’s asserted “reason” had no premise in South Carolina law: Scott’s vehicle was in full 

compliance. Lacking reasonable suspicion that Scott was doing something illegal, Slager should’ve 

never pulled him over in the first place, unless his true motive was something other than a concern 

for enforcing the laws he took an oath to uphold. 

Policing minor traffic violations as a pretext for more intrusive, “crime-fighting” stops is a real and 

dangerous problem—Slate’s Jamelle Bouie broke down the numbers of how people of color are hit 

hardest by this rampant style of roadside discrimination. 

But there’s another problem: The legal pretexts police use for such traffic stops can be plainly 

mistaken or made up. 

South Carolina law is straightforward on the issue of third brake lights. Motor vehicles must be 

equipped with “a stop lamp on the rear”—a singular brake light, which is to be maintained in good 

working order. A South Carolina appeals court confirmed this reading: A single operating brake light 

means a vehicle is “in full compliance with all statutory requirements regarding rear vehicle lights,” 
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and a stop premised on requiring anything more is “unreasonable” and thus a violation of the driver’s 

constitutional rights. However, the decision was later overturned on appeal. 

So why did Slager pull over Scott? If what he said, as captured on the dashcam account, is to be 

believed, Slager made a mistake and decided to “seize” Scott for a law not in the books. In a perfect 

world, such errors should never give a police officer an opportunity to stop anyone. 

That perfect world was shattered in December, when the Supreme Court blessed the shady police 

practice of pulling someone over for breaking a law that doesn’t exist. The case was Heien v. North 

Carolina, involving the Fourth Amendment’s protection against unreasonable searches and 

seizures—the only shield against police overreach during close encounters with law enforcement. In 

an 8-to-1 decision, the court ruled that “reasonable” mistakes about what the law is can justify police 

stopping an otherwise law-abiding citizen. 

Chief Justice John Roberts, who doesn’t seem to get pulled over often, announced 

the Heien reasoning with elegance: “To be reasonable is not to be perfect, and so the Fourth 

Amendment allows for some mistakes on the part of government officials, giving them fair leeway 

for enforcing the law in the community’s protection.” 

It’s hard to argue with any of that, except for the fact that nowhere in the pronouncement is there any 

mention that the Fourth Amendment exists to protect the community from the government. Roberts’ 

formulation makes it seem as if the provision exists to protect the community from criminals. 

And maybe Nicholas Heien, the petitioner in that case, was a criminal. When a North Carolina police 

officer pulled over Heien and Maynor Javier Vasquez in 2009, the officer informed them that they 

had been stopped “for a nonfunctioning brake light”—the same line Slager used on Scott. Heien, the 

owner of the car, got a warning citation and everything should’ve ended there. But the officer, for 

some unexplained reason, decided to ask Heien if he could give the car a “quick check” to ensure 

there were no “drugs or guns or anything like that.” That’s when Heien—against his better 

judgment—consented to the search, which revealed a baggie of cocaine, and everything went 

downhill for the two men. 

Perhaps Heien and Vasquez got what they deserved, but should the car have been pulled over in the 

first place? Like South Carolina’s, North Carolina law only requires one working “stop lamp” in 

vehicles. (In the vast majority of states, the norm is two such lamps.) So if Heien’s single working 

brake light meant he was in compliance with the law, what legal justification did the officer have to 

perform the traffic stop to begin with? Shouldn’t the law enforcer know the essence of the traffic 

laws he’s enforcing, especially for something so common and straightforward as properly working 

taillights? 

Not exactly, said the Supreme Court. Roberts and seven other colleagues were largely unpersuaded 

by the argument that if ignorance of the law is no excuse for the average citizen, it shouldn’t be an 

excuse for police officers, either. To the court, cops are just different. They get a pass for being 

ignorant about the law, so long as the ignorance is “reasonable.” 

The lone dissenter, Justice Sonia Sotomayor, seemed to grasp the consequences of the court’s 

lopsided logic. Acknowledging that traffic stops “can be annoying, frightening, and perhaps 

humiliating,” Sotomayor argued that “an officer’s mistake of law, no matter how reasonable, cannot 

support the individualized suspicion necessary to justify a seizure under the Fourth Amendment.” 

More strikingly, she seemed to speak to our recent conversations around policing, portending that the 
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Heien decision would lead to an erosion “of civil liberties in a context where that protection has 

already been worn down.” 

The video of Scott running for his life as a result of a mundane traffic stop makes it clear that 

Sotomayor was right. Her focus on the experience of being confronted by the police, especially for 

communities where constitutional protections are thinner than anywhere else, was the more realistic 

approach. Other systemic factors surely played a role in Scott’s death—starting with the fact that too 

many police officers find it odd for someone to drive a luxury car while black. But it all began with 

that initial traffic stop, an unjustified intrusion on Scott’s freedom premised on Slager’s apparent 

ignorance of South Carolina law. Ignorance, the Supreme Court has now ruled, is an excuse for cops 

to get away with things you and I can’t. 

2. Radio Broadcast Transcript--Martin Kaste-- NPR, April 6, 2015 

            Police Officers Debate Effectiveness Of Anti-Bias Training 

 

MELISSA BLOCK, HOST: 

We've been covering stories about race and policing, stories inspired by a recent speech by FBI Director 

James Comey. He talked about the danger of mental shortcuts that lead to biased policing. The Justice 

Department is now encouraging departments to implement anti-bias training, especially in departments that 

are already under scrutiny. But as NPR's Martin Kaste reports, this kind of training isn't always welcomed, 

especially by the officers. 

 

MARTIN KASTE, BYLINE: The police department in the Seattle suburb of Kent, Wash., has just embarked 

on a training program called Fair and Impartial Policing. 

 

LORIE FRIDELL: When is it OK to use race, ethnicity, religion, gender to make law enforcement decisions 

and when is it not OK? 

 

KASTE: Lorie Fridell strides around the room, clicking through PowerPoint slides as she goes. Fridell is a 

criminology professor and one of the most well-known figures in this field. She runs a business giving these 

seminars to police departments, and lately, business is booming. 

 

FRIDELL: I mean, the demand for Fair and Impartial Policing started to increase in 2013, really on a 

geometric trajectory in 2014, and then with Ferguson, absolutely, we're getting a lot more requests. 

 

KASTE: Fridell's program tries to teach police officers to recognize their own implicit biases - that is, the 

biases that they don't realize they have. They do role-playing - simulated police calls in which the officers 

jump to the wrong conclusions about who the real troublemakers are. 

 

FRIDELL: The message is, policing based on stereotypes and biases can be ineffective. The other parts of 

our mantra is, policing based on stereotypes is unsafe and it's also unjust. 

 

KASTE: But does this kind of training really work? Can you change the way a cop thinks about the world 

with role-playing sessions? 

 

ROBERT HOLLIS: I just really think that they're dumb. 
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KASTE: This is Kent Police Sgt. Robert Hollis. He hasn't done Fridell's program yet, but as he sits in a 

coffee shop on his day off, he recalls all the other diversity training that he's gone through over the years. 

 

HOLLIS: Role-play away, I'll jump through the hoops if that's what you want me to do. But, you know, I 

would much rather be out there on the street trying to police and trying to protect the community that I work 

for. 

 

KASTE: He thinks these programs tend to be political, mostly about community relations. He says racial 

bias exists and should be avoided, but people also have to be realistic about how policing works, especially 

for someone like him, who works patrol on the graveyard shift. 

 

HOLLIS: We need some biases in this line of work, number one, just to keep us alive. And sometimes those 

biases means putting people in particular boxes and everything like that to try and figure out, all right, well, 

what do I have here? It doesn't mean that I go and pull my firearm out. And I'm looking at the whole 

situation as opposed to just the person on the street. 

 

KASTE: And in case you're wondering, Sgt. Hollis is black. But what he was talking about there - about 

how a cop might suspect someone based on a bias but then steps back and makes sure he gets the full picture 

- that echoes some interesting research on this topic at the University of Colorado. 

 

JOSHUA CORRELL: My name is Joshua Correll, and I study racial bias, particularly racial bias in the way 

we perceive threats. 

 

KASTE: In his research, Correll has people play a shoot/don't-shoot video game to measure their bias. And 

make no mistake, he says, bias is real. 

 

CORRELL: Oh my gosh, absolutely. The pattern of bias is very robust and very prevalent. People are much 

more likely to shoot a black target than a white target, regardless of what he's holding, and they're much 

faster to shoot an armed black target than they are to shoot an armed white target. 

 

KASTE: But he says police officers are a little different. They still display bias, but when they're 

experienced police, they seem better able to compensate somehow. 

 

CORRELL: They hesitate for a second when it's a black guy with a cellphone, but then they ultimately say, 

no, no don't shoot. He's got a cellphone. 

 

KASTE: Correll credits police training for this - technical training, not racial bias training. Would bias 

training also help? He says there's a chance it might actually backfire. 

 

CORRELL: There are a number of very compelling studies that show that if you just ask somebody to try 

really hard to not show racial bias, you can actually inadvertently increase racial bias. 

 

KASTE: He says there just hasn't been enough research yet to really judge the long-term effects of bias 

training on police. But the pressure for the training is growing. Leaders of minority communities are 

impatient for change, and for good reasons, says Edward Donalson III. He's the pastor of a black church in 

Kent, and he says police bias is a constant problem. 
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EDWARD DONALSON III: We've had members of our congregation stopped on their way to church and 

treated poorly. I've been on the phone with members who have set the phone in the car while they had 

encounters with the police so that they would have a witness. 

 

KASTE: But Donalson praises the police for setting up this anti-bias training. He calls it an excellent start. 

And that might be the most immediate benefit of the training. It's a kind of civic insurance policy. The police 

chief in Kent is Ken Thomas, and he says the fact that this training happened should make things easier the 

next time one of his officers is involved in a controversial shooting.  

 

Martin Kaste, NPR News. 

  
3. Full Article—Orin Kerr, The Washington Post, April 22, 2015 

 
In Fourth Amendment cases, it’s a toss-up 

 

A lot of people think that today’s Supreme Court is conservative and pro-government in Fourth Amendment 

cases. It can be hard to analyze those views because they often hinge on disputed questions of framing: What is 

the baseline for determining what the Fourth Amendment should be interpreted to mean, in order to say 

whether the Court tends to be “pro government” or “pro defense”? With that said, one very blunt measure is to 

count wins in argued cases. The Supreme Court usually grants cert and hears argument in cases only when 

there was a division in the lower courts about how the law applies. The Court then hears the case and picks a 

side, effectively moving the law in one direction or the other. Given that, we can get a very rough cut answer to 

the question by counting wins in recent argued Fourth Amendment cases. 

 

If you look at the argued cases decided in the last three Terms, the results are evenly divided. Out of eleven 

cases, the government has won six: 

 

Heien v. North Carolina (2014) 

  Plumhoff v. Rickard (2014) 

  Navarette v. California (2014) 

  Fernandez v. California (2014) 

  Maryland v. King (2013) 

  Florida v. Harris (2013) 

 

On the other hand, the individual challenging the government has won five: 

 

Rodriguez v. United States (2015) 

Riley v. California (2014) 

Missouri v. McNeely (2013) 

Florida v. Jardines (2013) 

Bailey v. United States (2013) 

 

As I said, this is just a rough cut. Some cases are more significant than others. And different people will have 

different views about what the baseline should be. Still, it’s an interesting result. When it comes to the Fourth 

Amendment, today’s Supreme Court isn’t as one-sided as some people seem to think. If you learn that the 

Supreme Court has agreed to hear a new Fourth Amendment case, that fact alone gives you no hints about how 
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the Court might come out. Every Fourth Amendment case is different, and the votes will go where they go 

depending on the case. 

   

  



 

53  

  

 

Important Legal Vocabulary   

Term  Definition  Example  

  

Reasonable Suspicion  

  

  

  

  

  

 

Mistake of Law 

  

  

  

  

 

 

Mistake of Fact  

  

  

  

  

  

Statute 

  

    

  

Objectively  

Reasonable  

  

  

  

  

Judicial Review 
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Fourth Amendment Legal Brief Outline  

Directions: Complete the following outline to help you prepare your legal brief. Use the checklists 

from the Saturday Writing Program that are provided to help you strengthen your writing. Once 

you’ve completed your outline, you may type it using the Legal Brief format (see the example on 

page ____ of this manual.)   

 Your Name:             

 Who do you represent?             

 Which party is your client (circle one)?  Petitioner    Respondent  

Statement of the Issue: What is the key legal question(s) being addressed in your 

case? Which constitutional provision is in question in this case?  

Whether…  

 

  

 
  

 
  

 
  

 
  

 
  

Statement of the Legal Standard: What tests or rules should the court look to in your 

case to decide whether or not constitutional law has been violated? What are the 

different criteria (parts) of the test that need to be met?  How can they be satisfied?   
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Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.   
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Pointers!
 

When writing the Summary of your Facts and your arguments sections, it is important to keep in 

mind what you’ve learned about coherent paragraphs and use the checklist below to strengthen 

your writing.  

 
Coherent Paragraphs Checklist: 

1. Does the paragraph have a topic sentence? 

2. Do the transitions work so that each sentence flows into the next? 

3. Is there solid supporting information related to the topic sentence? 

4. Have you checked your spelling and grammar? 

5. Is every thought completed? The Summary of Argument should be a direct answer to 

the question(s) posed in the fact pattern. 

6. Are there examples that provide sufficient evidence and information for each claim? 

 

 

Summary of the Argument: Restate the issue and give a brief explanation of why 

your side should prevail based on the tests/rules in your Statement of the Legal 

Standard.  
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Pointers!  
  

The Summary of the Argument section is similar to the “Thesis Statement”  

you’ve learned about in the Saturday Writing Class. Make sure you use the 

checklist below to strengthen your writing.    

Thesis Statement Checklist:  
 
 

  
1. Is it unified? Focus your thesis on one single area to develop.  

2. Is it restricted? Your thesis should guide you in developing a specific 

and limited focus for your essay. It’s your touchstone so that you don’t 

veer off topic.    

3. Is it clear? – Avoid vague words and technical language  

4. Is it analytical? Along with announcing your topic, does the thesis 
 

reveal your line of reasoning and how you will develop the essay?  

5. Is it original and energetic? Avoid generic words and obvious 

statements. Be specific! Set the tone using your own voice and your 

own argument.   

Argument:  In this section, you will present, in detail, the arguments you summarized in 

the section above. Your point headings should be a one sentence summary of each section 

of your argument.   
  

The best way to break down each section of your argument is to take your legal test and 

break it down into different parts.   
  

For EACH section of your argument, complete a CREAC:  
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Conclusion  - Start with your conclusion. Does your case satisfy the legal rule or 

not?  

Rule – State the legal rule(s) you will use. You may have more than 1 rule.  

Evidence – Provide textual evidence from the case(s) to support the rule. Use direct 

quotes! You should briefly (1-2 sentences) summarize the case and then provide a 

quote from the case that supports your rule.   

Application – Apply the facts of your case to the rule(s) you just explained.  In this 

section, you should talk about how your facts are similar or different to the facts of 

the cases you used to form your rules in order to make your point.   
        

Also address counterarguments in this section by explaining why they are     

different from and do not apply to your case.   

Conclusion - Restate your conclusion regarding this rule. Does your case satisfy 

the rule or not?  

  

Remember, you must complete a CREAC for each section of your argument. This 

means if you have 3 point headings, then you must have 3 CREACS.   
  

Also remember that each of your CREAC’s should address the two issues 

outlined in the Pointers section, as well as, public policy.   
  

Your 3 CREAC’s should be organized as follows:  
  

1. Reasonable Suspicion Argument  

2. Reasonable Mistake of Law Argument  

3. Public Policy Argument    
  
  

Point Heading A. __________________________________________________________ .   

  

Your point heading should be your main overall point that you will make in support of your 

client in this section. It is similar to a topic sentence but should also include a conclusion on 

the topic.    
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  C 

 

 

 

R 

 

 

 

 

E 

 

 

 

 

 

A 

 

 

 

 

 

  C 
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Point Heading B. ______________________________________________________ 

   

C 

 

 

 

R 

 

 

 

 

E 

 

 

 

 

 

A 

 

 

 

 

 

  C 
 

 

 

 

 

 

 



 

61  

  

 

 

Public Policy Point Heading. _________________________________________________ .   

   

Public Policy arguments are arguments that go beyond your specific case and 

attempt to persuade judges to rule in your favor based on the impact such a ruling 

would have on society and future cases.  They usually are based on arguing that 

ruling in your favor would produce benefits for society (or avoid negative 

consequences for society) OR that ruling in your favor would establish a precedent 

that would also work for future cases involving the same facts/type of situation.  

Brainstorm and list some ideas for public policy arguments supporting your side 

below.    

  

Be sure to use your arguments from the case questions as well as the “Additional 

Sources” documents to help you complete this section!    

  
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
   

   

Conclusion: Summarize the main reasons from your argument why the court should 

rule in your favor. What outcome are you looking for on behalf of your client?  Do 

you want this court to affirm or reverse the judgment of the lower court?  
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For the foregoing reasons, this Court should …  

 
  

 
  

 
  

Pointers!  

When writing the Conclusion section, it is important to keep in mind what 

you’ve learned about conclusions in the Saturday Writing Class. Make 

sure you use the checklist below to strengthen your writing.  

Conclusion Checklist:  

1. Does it make one last effort to convince your reader?  

2. Does it summarize your arguments?  

3. Does it make broader claims about your topic that you couldn’t fairly 

make before giving the supporting evidence?  

4. Does it provide a sense of closure?   

  

  

  
Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

Argument section. Make sure you fill these out BEFORE you complete your 

Argument section in the outline.   



 

63  

  

  

Case Title            v.       

           

List any facts of this case that are similar to your case:  

1.   

2.    

3.    

List any facts of this case that are different from your case:  

1.  

2.  

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:             v.       

           

List any facts of this case that are similar to your case:  

1.    

2.    

3.    

List any facts of this case that are different from your case:  

1.    

2.    

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:            v.       

           

List any facts of this case that are similar to your case:  

1.  

2.   

3.    

List any facts of this case that are different from your case:  

1. 

2.   

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Final Pointers!  

When revising and editing, it is important to keep in mind what you’ve learned about 

these skills in the Saturday Writing Class. Make sure you use the checklists below to 

strengthen your writing.  

Revision Checklist:  

Ask Yourself:   

1. Can I summarize what the paper is about in one sentence?  

2. Does the Issue section restate the legal question?  

3. Is the paper organized in a logical way, with all related ideas grouped 

together?   

4. Does the Summary of the Argument include all of the main points I will 

make?  

5. Does each paragraph of the Argument section develop a new idea?  

6. Does each paragraph have one main idea?  

7. Does your topic sentence of each paragraph restate the main idea of the 

paragraph?   

8. Do your details support your topic sentence?  

9. Did you include specific evidence from the texts in your details?  

10. Did you apply the facts of your case to the legal rules you found in the cases?  

11. Does your concluding sentence in each paragraph of the Argument section 

sum up the main idea of that paragraph?  

12. Are sentences connected to each other with transitions and effective, 

connecting techniques?  

Editing Checklist:  

Things to keep an eye out for:  

o Subject-verb agreement  

o Punctuation (end of sentences, commas, quotations) o Run-on sentences or 

fragments o Inconsistency in tense  

o Capitalization (beginning of sentences and proper nouns) o 

Organization/Style o Does the order of the sentences make sense? o Do the 

sentences flow logically and smoothly, making reading easy?  

o Does the writer use the active voice?  

o Does the writer use a number of different sentence structures? o Does the 

writer demonstrate evidence of an expansive vocabulary? o Is the brief written 

simply and concisely?  
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Debate Cycle # 2—The Commerce Clause: 

The Right Power to Regulate Among the Several States 

 

Our Case – John Doe v. New New Jersey  

 

[Congress] shall have power to regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes.

  

  

Article 1 Section 8, U.S. Constitution   

  

John Doe is a businessperson in the state of New New Jersey. His company, Acme Drug Corporation, is a 

pharmaceutical company focused on experimental supplements. In earlier years, his company was small and 

made mostly generic cholesterol medication to keep a modest profit. A few years ago, a team of research 

scientists at Acme discovered a new supplement, NZT-48. This supplement, if taken, provided the patient 

with incredible intellectual power and speed. It allowed users to unlock all of the potential in their brain. 

Acme Drug Corp. began producing and marketing this drug as their primary business. 

 

The drug became very popular and sales exploded. It was marketed as a “brain supplement” and its primary 

users were high school students trying to get an edge in the college application process. Families of means 

could purchase the supplement at great cost and in small doses to give their students an edge on big tests and 

assignments. The long-term effects of the supplement are unknown at this time. 

   

States swiftly and strongly reacted to the creation of NZT-48. Most states immediately banned its sale, use, 

possession or manufacture within the state. However, a few states did not, including New New Jersey.  

 

The Federal Government was slow to respond and did not pass any laws banning the supplement. They also 

did not support the supplement directly. By the time, NZT-48’s impact was noticed by the Federal 

Government some estimates were that 30% of students attending college that year had used NZT-48 to get 

into a more competitive school. 

 

Top colleges and universities around the country began to get frustrated with the situation. NZT-48 was so 

expensive that students could only afford the “supplement” during the admission process and not while in 

school. They began to notice that over an alarmingly short period of time a dramatic increase in the 

percentage of their student body that came from the states where NZT-48 was legal. These schools began to 

lobby the Federal Government to step in. 

 

While the FDA was not interested in acting in this instance, Congress stepped in. Congress passed a law, the 

Equal Access To High quality Education And Long Term Healthy Youths, or EAT HEALTHY. The law 

sought to ban the sale, manufacture, possession and use of NZT-48. The states that had immediately opposed 

the supplement rejoiced while the few states where it was still legal threatened suit.  
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Right after EAT HEALTHY was passed the FBI went around closing the few NZT-48 plants that existed. 

This included the plant that was operated by Acme Drug Corp. John Doe, having become very wealthy due 

to the success of NZT-48, was a powerful political figure in the state of New New Jersey. He realized that 

this law would ruin his business and force him back to the drawing board. He decided to challenge the 

enforcement of the statute to his business. 

 

John Doe claims that he only manufactures and sells NZT-48 within the state of New New Jersey. He does 

not employ anyone from out of state, he does not use any out of state materials, and he never ships or sells 

to people out of state. He even checks for ID before he sells the supplement to customers he does not know. 

According to John Doe, Congress does not have the power to regulate this purely intrastate activity under 

the Commerce Clause. 

 

The Circuit Court that covers New New Jersey disagreed stating: “this intrastate activity has a substantial 

effect on interstate commerce.” John Doe has appealed that ruling to the Supreme Court of the United States 

and they have granted Certiorari.  

 

 
  

 

Pointers for the Commerce Clause Debate  

 
  

Article I, Section 8 of the Constitution contains all the powers enumerated to Congress.  Included in this 

section is Clause 3, commonly known as the Commerce Clause.  It states that “[Congress] shall have the 

power to regulate commerce with foreign nations, and among several states, and with Indian tribes.”  

Commerce Clause jurisprudence has come to define the ability of the federal government to regulate 

economic activity, and its relationship with individual states.  The relationship between the federal 

government and the states, also known as federalism, is always a subject of contentious debate between 

those in support of a strong federal government and those in support of a decentralized, state-focused 

approach.  The Commerce Clause and how the Supreme Court has defined it, is always a central piece 

to this debate.   

 

Recently, the Supreme Court has greatly expanded the federal government’s power under the Commerce 

Clause.  Today, it relies on three broad categories of activity to determine what constitutes interstate 

commerce, as defined by former Chief Justice William Rehnquist in Lopez v. United States, a case we 

will read.  Among the three categories is the “substantial relation,” or the “substantial effect” test.  This 

category is what most Commerce Clause challenges fall under, and the test the Supreme Court rules on 

most often.  Our case, John Doe v. United States, will require you to apply this test as well.   

 

Petitioners will be tasked with showing that the activity that John Doe’s company, Acme Drug 

Corporation, was engaged in did not have a “substantial effect” on interstate commerce.  To do this must 
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be familiar Chief Justice Rehnquist’s opinion in Lopez v. U.S. and the legal framework the Supreme 

Court has used to rule on Commerce Clause cases since U.S. v. Darby. 

 

Respondents will be tasked with showing that the activity Acme Drug Corporation was engaged in did 

have a “substantial effect” on interstate commerce.  To do this, Respondents must have a good 

understanding of the most recent jurisprudence on the “substantial effect” test by Chief Justice 

Rehnquist.  However, they should pay careful attention to the opinion of Justice Jackson in Wickard v. 

Filburn, considering its similarities to John Doe. 

 

 

 

“Substantial Effect” and the Commerce Clause 

 

The first case in which the language “substantial relation” was used to rule on the Commerce Clause was 

National Labor Relations Board (NLRB) v. Jones and Laughlin Steel Corporation.  Here, the Supreme 

Court concluded that Congress could regulate activities with a “close and substantial relation to interstate 

commerce.”  Since then, the Supreme Court has articulated the language in a variety of ways.  In U.S. v. 

Darby, the court stated that any activity with “substantial effects” on interstate commerce can be 

regulated, and later, in U.S. v. Lopez, it defined any “activities that substantially affect interstate 

commerce” as under Congress’ regulatory authority. 

  

Whichever way the court rearranges the language of the “substantial effects” test, the framework set forth 

by Jones and Laughlin Steel in 1937 remains intact.  This language is purposefully broad, giving 

Congress leeway to regulate and giving the Supreme Court discretion in determining whether Congress 

has exceed their constitutional bounds.      

      

   

Issue to Consider in your Analysis of Our Case:    
 

This debate should focus on the following issue:  

1. Does the federal government have the power under the Commerce Clause to enact and 

enforce laws prohibiting the manufacture and sale of NZT-48, as well as prohibiting its use?  

 

  

You can use any of the points discussed in the cases you are given to develop your argument for or 

against the prohibition of the manufacture, sale and use of NZT-48.  Be sure to carefully compare the 

facts in each case of the following three cases to those presented above.   Of course, you can also use 

any other good public policy reasons that the court may not have considered.   
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Legal Precedent  

 

United States v. Darby 
61 U.S. 451 (1941) 

 

Pointers!  
 

Petitioners: Pay careful attention to the nature of Darby’s business and how it differs from John Doe’s.  

Using the framework espoused by the court in this case, think critically about whether Doe’s business 

has a “substantial affect” on interstate commerce.   

 

Respondents: Pay careful attention to how Justice Stone determines that Congress can regulate 

intrastate activities.  Think about the activity of John Doe’s business and how it fits within the legal 

framework the court provides. 

 

Opinion 

Mr. Justice STONE delivered the opinion of the Court. 

The two principal questions raised by the record in this case are, first, whether Congress has constitutional 

power to prohibit the shipment in interstate commerce of lumber manufactured by employees whose 

wages are less than a prescribed minimum or whose weekly hours of labor at that wage are greater 

than a prescribed maximum, and, second, whether it has power to prohibit the employment of 

workmen in the production of goods ‘for interstate commerce’ at other than prescribed wages and 

hours. A subsidiary question is whether in connection with such prohibitions Congress can require the 

employer subject to them to keep records showing the hours worked each day and week by each of his 

employees including those engaged ‘in the production and manufacture of goods to wit, lumber, for 

‘interstate commerce.“ 

Appellee demurred to an indictment found in the district court for southern Georgia charging him with 

violation of s 15(a)(1)(2) and (5) of the Fair Labor Standards Act of 1938, 52 Stat. 1060.  The district court 

sustained the demurrer and quashed the indictment and the case comes here on direct appeal…   

The indictment charges that appellee is engaged, in the state of Georgia, in the business of acquiring raw 

materials, which he manufactures into finished lumber with the intent, when manufactured, to ship it in 

interstate commerce to customers outside the state, and that he does in fact so ship a large part of the lumber 

so produced. There are numerous counts charging appellee with the shipment in interstate commerce from 

Georgia to points outside the state of lumber in the production of which, for interstate commerce, appellee 

has employed workers at less than the prescribed minimum wage or more than the prescribed maximum 

hours without payment to them of any wage for overtime. Other counts charge the employment by appellee 

of workers in the production of lumber for interstate commerce at wages of less than 25 cents an hour or for 

more than the maximum hours per week without payment to them of the prescribed overtime wage. Still 

another count charges appellee with failure to keep records showing the hours worked each day a week by 

each of his employees as required by s 11(c) and the regulation of the administrator, and also that appellee 

unlawfully failed to keep such records of employees engaged ‘in the production and manufacture of goods, 
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to-wit lumber, for interstate commerce’. 

The demurrer, so far as now relevant to the appeal, challenged the validity of the Fair Labor Standards Act 

under the Commerce Clause, Art. 1, s 8, cl. 3, and the Fifth and Tenth Amendments. The district court 

quashed the indictment in its entirety upon the broad grounds that the Act, which it interpreted as a regulation 

of manufacture within the states, is unconstitutional. It declared that manufacture is not interstate commerce 

and that the regulation by the Fair Labor Standards Act of wages and hours of employment of those engaged 

in the manufacture of goods which it is intended at the time of production ‘may or will be’ after production 

‘sold in interstate commerce in part or in whole’ is not within the congressional power to regulate interstate 

commerce. 

 

 The prohibition of shipment of the proscribed goods in interstate commerce. Section 15(a)(1) prohibits, and 

the indictment charges, the shipment in interstate commerce, of goods produced for interstate commerce by 

employees whose wages and hours of employment do not conform to the requirements of the Act. Since this 

section is not violated unless the commodity shipped has been produced under labor conditions prohibited 

by s 6 and s 7, the only question arising under the commerce clause with respect to such shipments is 

whether Congress has the constitutional power to prohibit them. 

 

While manufacture is not of itself interstate commerce the shipment of manufactured goods interstate is such 

commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce. 

The power to regulate commerce is the power ‘to prescribe the rule by which commerce is to be governed’. 

Gibbons v. Ogden, 9 Wheat. 1, 196, 6 L.Ed. 23. It extends not only to those regulations which aid, foster and 

protect the commerce, but embraces those which prohibit it.  

But it is said that the present prohibition falls within the scope of none of these categories; that while the 

prohibition is nominally a regulation of the commerce its motive or purpose is regulation of wages and hours 

of persons engaged in manufacture, the control of which has been reserved to the states and upon which 

Georgia and some of the states of destination have placed no restriction; that the effect of the present statute 

is not to exclude the prescribed articles from interstate commerce in aid of state regulation… but instead, 

under the guise of a regulation of interstate commerce, it undertakes to regulate wages and hours within the 

state contrary to the policy of the state which has elected to leave them unregulated. 

 

The power of Congress over interstate commerce ‘is complete in itself, may be exercised to its utmost extent, 

and acknowledges no limitations, other than are prescribed by the constitution.’ Gibbons v. Ogden, supra, 9 

Wheat. 196, 6 L.Ed. 23. That power can neither be enlarged nor diminished by the exercise or non-exercise 

of state power. Congress, following its own conception of public policy concerning the restrictions which 

may appropriately be imposed on interstate commerce, is free to exclude from the commerce articles whose 

use in the states for which they are destined it may conceive to be injurious to the public health, morals or 

welfare, even though the state has not sought to regulate their use.  

  

The motive and purpose of the present regulation are plainly to make effective the Congressional conception 

of public policy that interstate commerce should not be made the instrument of competition in the distribution 

of goods produced under substandard labor conditions, which competition is injurious to the commerce and 

to the states from and to which the commerce flows. The motive and purpose of a regulation of interstate 

commerce are matters for the legislative judgment upon the exercise of which the Constitution places no 

restriction and over which the courts are given no control. Whatever their motive and purpose, regulations 

of commerce which do not infringe some constitutional prohibition are within the plenary power conferred 

on Congress by the Commerce Clause. Subject only to that limitation, presently to be considered, we 

conclude that the prohibition of the shipment interstate of goods produced under the forbidden 
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substandard labor conditions is within the constitutional authority of Congress. 

  

In the more than a century which has elapsed since the decision of Gibbons v. Ogden, these principles of 

constitutional interpretation have been so long and repeatedly recognized by this Court as applicable to the 

Commerce Clause, that there would be little occasion for repeating them now were it not for the decision of 

this Court twenty-two years ago in Hammer v. Dagenhart.  In that case it was held by a bare majority of the 

Court over the powerful and now classic dissent of Mr. Justice Holmes setting forth the fundamental issues 

involved, that Congress was without power to exclude the products of child labor from interstate commerce. 

The reasoning and conclusion of the Court’s opinion there cannot be reconciled with the conclusion which 

we have reached, that the power of Congress under the Commerce Clause is plenary to exclude any article 

from interstate commerce subject only to the specific prohibitions of the Constitution. 

  

The conclusion is inescapable that Hammer v. Dagenhart, was a departure from the principles which 

have prevailed in the interpretation of the commerce clause both before and since the decision and 

that such vitality, as a precedent, as it then had has long since been exhausted. It should be and now 

is overruled. 

Validity of the wage and hour requirements. Section 15(a)(2) and ss 6 and 7 require employers to conform 

to the wage and hour provisions with respect to all employees engaged in the production of goods for 

interstate commerce. As appellee’s employees are not alleged to be ‘engaged in interstate commerce’ the 

validity of the prohibition turns on the question whether the employment, under other than the prescribed 

labor standards, of employees engaged in the production of goods for interstate commerce is so related to 

the commerce and so affects it as to be within the reach of the power of Congress to regulate it. 

To answer this question we must at the outset determine whether the particular acts charged in the counts 

which are laid under s 15(a)(2) as they were construed below, constitute ‘production for commerce’ within 

the meaning of the statute. As the Government seeks to apply the statute in the indictment, and as the court 

below construed the phrase ‘produced for interstate commerce’, it embraces at least the case where an 

employer engaged, as are appellees, in the manufacture and shipment of goods in filling orders of extrastate 

customers, manufactures his product with the intent or expectation that according to the normal course of 

his business all or some part of it will be selected for shipment to those customers. 

 

Without attempting to define the precise limits of the phrase, we think the acts alleged in the indictment are 

within the sweep of the statute. The obvious purpose of the Act was not only to prevent the interstate 

transportation of the proscribed product, but to stop the initial step toward transportation, production with 

the purpose of so transporting it. Congress was not unaware that most manufacturing businesses shipping 

their product in interstate commerce make it in their shops without reference to its ultimate destination and 

then after manufacture select some of it for shipment interstate and some intrastate according to the daily 

demands of their business, and that it would be practically impossible, without disrupting manufacturing 

businesses, to restrict the prohibited kind of production to the particular pieces of lumber, cloth, furniture or 

the like which later move in interstate rather than intrastate commerce.  

  

The recognized need of drafting a workable statute and the well known circumstances in which it was to be 

applied are persuasive of the conclusion, which the legislative history supports, that the ‘production for 

commerce’ intended includes at least production of goods, which, at the time of production, the employer, 

according to the normal course of his business, intends or expects to move in interstate commerce although, 

through the exigencies of the business, all of the goods may not thereafter actually enter interstate commerce.  

  

There remains the question whether such restriction on the production of goods for commerce is a 
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permissible exercise of the commerce power. The power of Congress over interstate commerce is not 

confined to the regulation of commerce among the states. It extends to those activities intrastate which 

so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of 

them appropriate means to the attainment of a legitimate end, the exercise of the granted power of 

Congress to regulate interstate commerce.  

  

While this Court has many times found state regulation of interstate commerce, when uniformity of its 

regulation is of national concern, to be incompatible with the Commerce Clause even though Congress has 

not legislated on the subject, the Court has never implied such restraint on state control over matters intrastate 

not deemed to be regulations of interstate commerce or its instrumentalities even though they affect the 

commerce. In the absence of Congressional legislation on the subject state laws which are not regulations of 

the commerce itself or its instrumentalities are not forbidden even though they affect interstate commerce.  

  

But it does not follow that Congress may not by appropriate legislation regulate intrastate activities 

where they have a substantial effect on interstate commerce. A recent example is the National Labor 

Relations Act, for the regulation of employer and employee relations in industries in which strikes, induced 

by unfair labor practices named in the Act, tend to disturb or obstruct interstate commerce. But long before 

the adoption of the National Labor Relations Act, this Court had many times held that the power of Congress 

to regulate interstate commerce extends to the regulation through legislative action of activities intrastate 

which have a substantial effect on the commerce or the exercise of the Congressional power over it.  

 

Congress, having by the present Act adopted the policy of excluding from interstate commerce all goods 

produced for the commerce which do not conform to the specified labor standards, it may choose the means 

reasonably adapted to the attainment of the permitted end, even though they involve control of intrastate 

activities. Such legislation has often been sustained with respect to powers, other than the commerce power 

granted to the national government, when the means chosen, although not themselves within the granted 

power, were nevertheless deemed appropriate aids to the accomplishment of some purpose within an 

admitted power of the national government.  

 

We think also that s 15[a][2], now under consideration, is sustainable independently of s 15(a)(1), which 

prohibits shipment or transportation of the proscribed goods. As we have said the evils aimed at by the Act 

are the spread of substandard labor conditions through the use of the facilities of interstate commerce for 

competition by the goods so produced with those produced under the prescribed or better labor conditions; 

and the consequent dislocation of the commerce itself caused by the impairment or destruction of local 

businesses by competition made effective through interstate commerce. The Act is thus directed at the 

suppression of a method or kind of competition in interstate commerce which it has in effect condemned as 

‘unfair’, as the Clayton Act, 38 Stat. 730, has condemned other ‘unfair methods of competition’ made 

effective through interstate commerce.  

  

The means adopted by s 15(a)(2) for the protection of interstate commerce by the suppression of the 

production of the condemned goods for interstate commerce is so related to the commerce and so affects it 

as to be within the reach of the commerce power. Congress, to attain its objective in the suppression of 

nationwide competition in interstate commerce by goods produced under substandard labor conditions, has 

made no distinction as to the volume or amount of shipments in the commerce or of production for commerce 

by any particular shipper or producer. It recognized that in present day industry, competition by a small part 

may affect the whole and that the total effect of the competition of many small producers may be great. The 

legislation aimed at a whole embraces all its parts.  
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The Act is sufficiently definite to meet constitutional demands. One who employs persons, without 

conforming to the prescribed wage and hour conditions, to work on goods which he ships or expects to ship 

across state lines, is warned that he may be subject to the criminal penalties of the Act. No more is required.  

  

We have considered, but find it unnecessary to discuss other contentions. 

Reversed. 

  

Case Questions for Darby 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use evidence from 

the cases to support your answers.   

1. What does Justice Stone say the two major questions the Supreme Court is considering are? 

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

2. What is the Fair Labor Standards Act?  Specifically, what sections of the Act is Darby 

charged with violating? 
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3.  Why does Darby believe the Fair Labor Standards Act is outside the scope Commerce Clause 

provision in Article I, Section 8 of the Constitution? 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
    

 
  

4. According to the Court, is Congress’ power to regulate commerce impacted by individual 

states’ regulatory actions?  What previous Supreme Court case does it use to support its 

conclusion? 
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5.  Does the Court determine the Fair Labor Standards Act is within Congress’ Commerce Clause 

authority? 

 
  

 
  

 
  

 
  

 
  

 
  

 
    

 
  

 
  

6. As you know, the Fair Labor Standards Act regulates employee wages and hours.  According 

to the Court, what question does the validity of the Act under the Commerce Clause rest on? 
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7.  How does the Supreme Court answer this question?  Specifically, what does it say about the 

regulation of intrastate activities under the Commerce Clause and how does it apply in this 

case? 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

  

  

  

  



 

78  

  

Wickard v. Filburn 
63 U.S. 82 (1942) 

Supreme Court of the United States 

   

Pointers! 

  
Petitioners: Pay close attention to the court’s analysis of the wheat market and how important it 

was to the United States at the time.  Think about it in relation to the market John Doe’s 

enterprise exists in.  Do you think they have comparable economic impact? 

 

Respondents: The Court streamlines the language for determining what constitutes interstate 

commerce in this case.  Focus on the concept of “substantial effect” and how it helps your 

argument.     

  

On Appeal from the District Court of the United States for the Southern District of Ohio. 

Opinion 

Mr. Justice JACKSON delivered the opinion of the Court. 

The appellee filed his complaint against the Secretary of Agriculture of the United States, three members of 

the County Agricultural Conservation Committee for Montgomery County, Ohio, and a member of the State 

Agricultural Conservation Committee for Ohio. He sought to enjoin enforcement against himself of the 

marketing penalty imposed by the amendment of May 26, 1941, to the Agricultural Adjustment Act of 1938, 

upon that part of his 1941 wheat crop which was available for marketing in excess of the marketing quota 

established for his farm. He also sought a declaratory judgment that the wheat marketing quota provisions 

of the Act as amended and applicable to him were unconstitutional because not sustainable under the 

Commerce Clause or consistent with the Due Process Clause of the Fifth Amendment. 

… 

The appellee for many years past has owned and operated a small farm in Montgomery County, Ohio, 

maintaining a herd of dairy cattle, selling milk, raising poultry, and selling poultry and eggs. It has been his 

practice to raise a small acreage of winter wheat, sown in the Fall and harvested in the following July; to sell 

a portion of the crop; to feed part to poultry and livestock on the farm, some of which is sold; to use some 

in making flour for home consumption; and to keep the rest for the following seeding. The intended 

disposition of the crop here involved has not been expressly stated. 

 

In July of 1940, pursuant to the Agricultural Adjustment Act of 1938, as then amended, there were 

established for the appellee’s 1941 crop a wheat acreage allotment of 11.1 acres and a normal yield of 20.1 

bushels of wheat an acre. He was given notice of such allotment in July of 1940 before the Fall planting of 

his 1941 crop of wheat, and again in July of 1941, before it was harvested. He sowed, however, 23 acres, 

and harvested from his 11.9 acres of excess acreage 239 bushels, which under the terms of the Act as 

amended on May 26, 1941, constituted farm marketing excess, subject to a penalty of 49 cents a bushel, or 

$117.11 in all. The appellee has not paid the penalty and he has not postponed or avoided it by storing the 
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excess under regulations of the Secretary of Agriculture, or by delivering it up to the Secretary. The 

Committee, therefore, refused him a marketing card, which was, under the terms of Regulations promulgated 

by the Secretary, necessary to protect a buyer from liability to the penalty and upon its protecting lien.  

 

The general scheme of the Agricultural Adjustment Act of 1938 as related to wheat is to control the volume 

moving in interstate and foreign commerce in order to avoid surpluses and shortages and the consequent 

abnormally low or high wheat prices and obstructions to commerce. Within prescribed limits and by 

prescribed standards the Secretary of Agriculture is directed to ascertain and proclaim each year a national 

acreage allotment for the next crop of wheat, which is then apportioned to the states and their counties, and 

is eventually broken up into allotments for individual farms. Loans and payments to wheat farmers are 

authorized in stated circumstances.  

 

The Act provides further that whenever it appears that the total supply of wheat as of the beginning of any 

marketing year, beginning July 1, will exceed a normal year’s domestic consumption and export by more 

than 35 per cent, the Secretary shall so proclaim no later than May 15 prior to the beginning of such 

marketing year; and that during the marketing year a compulsory national marketing quota shall be in effect 

with respect to the marketing of wheat. Between the issuance of the proclamation and June 10, the Secretary 

must, however, conduct a referendum of farmers who will be subject to the quota to determine whether they 

favor or oppose it; and if more than one-third of the farmers voting in the referendum do oppose, the 

Secretary must prior to the effective date of the quota by proclamation suspend its operation.  

On May 19, 1941 the Secretary of Agriculture made a radio address to the wheat farmers of the United States 

in which he advocated approval of the quotas and called attention to the pendency of the amendment of May 

26, 1941, which had at the time been sent by Congress to the White House, and pointed out its provision for 

an increase in the loans on wheat to 85 per cent of parity. He made no mention of the fact that it also increased 

the penalty from 15 cents a bushel to one-half of the parity loan rate of about 98 cents, but stated that 

‘Because of the uncertain world situation, we deliberately planted several million extra acres of wheat. 

Farmers should not be penalized because they have provided insurance against shortages of food.’ 

Pursuant to the Act, the referendum of wheat growers was held on May 31, 1941. According to the required 

published statement of the Secretary of Agriculture, 81 per cent of those voting favored the marketing quota, 

with 19 per cent opposed. 

 

The court below held, with one judge dissenting, that the speech of the Secretary invalidated the referendum; 

and that the amendment of May 26, 1941, ‘in so far as it increased the penalty for the farm marketing excess 

over the fifteen cents per bushel prevailing at the time of planting and subjected the entire crop to a lien for 

the payment thereof,’ should not be applied to the appellee because as so applied it was retroactive and in 

violation of the Fifth Amendment; and, alternatively, because the equities of the case so required Filburn v. 

Helke, D.C., 43 F.Supp. 1017. Its judgment permanently enjoined appellants from collecting a marketing 

penalty of more than 15 cents a bushel on the farm marketing excess of appellee’s 1941 wheat crop, from 

subjecting appellee’s entire 1941 crop to a lien for the payment of the penalty, and from collecting a 15-cent 

penalty except in accordance with the provisions of s 339 of the Act as that section stood prior to the 

amendment of May 26, 1941.  The Secretary and his co-defendants have appealed.  

II. 

It is urged that under the Commerce Clause of the Constitution, Article I, s 8, clause 3, Congress does not 

possess the power it has in this instance sought to exercise. The question would merit little consideration 

since our decision in United States v. Darby, sustaining the federal power to regulate production of goods 

for commerce except for the fact that this Act extends federal regulation to production not intended in any 
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part for commerce but wholly for consumption on the farm. The Act includes a definition of ‘market’ and 

its derivatives so that as related to wheat in addition to its conventional meaning it also means to dispose of 

‘by feeding (in any form) to poultry or livestock which, or the products of which, are sold, bartered, or 

exchanged, or to be so disposed of.’ Hence, marketing quotas not only embrace all that may be sold without 

penalty but also what may be consumed on the premises. Wheat produced on excess acreage is designated 

as ‘available for marketing’ as so defined and the penalty is imposed thereon. Penalties do not depend upon 

whether any part of the wheat either within or without the quota is sold or intended to be sold. The sum of 

this is that the Federal Government fixes a quota including all that the farmer may harvest for sale or for his 

own farm needs, and declares that wheat produced on excess acreage may neither be disposed of nor used 

except upon payment of the penalty or except it is stored as required by the Act or delivered to the Secretary 

of Agriculture. 

Appellee says that this is a regulation of production and consumption of wheat. Such activities are, he urges, 

beyond the reach of Congressional power under the Commerce Clause, since they are local in character, and 

their effects upon interstate commerce are at most ‘indirect.’ In answer the Government argues that the 

statute regulates neither production nor consumption, but only marketing; and, in the alternative, that if the 

Act does go beyond the regulation of marketing it is sustainable as a ‘necessary and proper’ implementation 

of the power of Congress over interstate commerce. 

The Government’s concern lest the Act be held to be a regulation of production or consumption rather than 

of marketing is attributable to a few dicta and decisions of this Court which might be understood to lay it 

down that activities such as ‘production,’ ‘manufacturing,’ and ‘mining’ are strictly ‘local’ and, except in 

special circumstances which are not present here, cannot be regulated under the commerce power because 

their effects upon interstate commerce are, as matter of law, only ‘indirect.’ Even today, when this power 

has been held to have great latitude, there is no decision of this Court that such activities may be regulated 

where no part of the product is intended for interstate commerce or intermingled with the subjects thereof. 

We believe that a review of the course of decision under the Commerce Clause will make plain, however, 

that questions of the power of Congress are not to be decided by reference to any formula which would give 

controlling force to nomenclature such as ‘production’ and ‘indirect’ and foreclose consideration of the 

actual effects of the activity in question upon interstate commerce….  

 

… 

Mr. Justice Holmes, in sustaining the exercise of national power over intrastate activity, stated for the Court 

that ‘commerce among the states is not a technical legal conception, but a practical one, drawn from the 

course of business.’ It was soon demonstrated that the effects of many kinds of intrastate activity upon 

interstate commerce were such as to make them a proper subject of federal regulation. In some cases 

sustaining the exercise of federal power over intrastate matters the term ‘direct’ was used for the purpose of 

stating, rather than of reaching, a result; in others it was treated as synonymous with ‘substantial’ or 

‘material;’ and in others it was not used at all. Of late its use has been abandoned in cases dealing with 

questions of federal power under the Commerce Clause. 

In the Shreveport Rate Cases (Houston, E. & W.T.R. Co. v. United States), the Court held that railroad rates 

of an admittedly intrastate character and fixed by authority of the state might, nevertheless, be revised by the 

Federal Government because of the economic effects which they had upon interstate commerce. The opinion 

of Mr. Justice Hughes found federal intervention constitutionally authorized because of ‘matters having such 

a close and substantial relation to interstate traffic that the control is essential or appropriate to the security 

of that traffic, to the efficiency of the interstate service, and to the maintenance of the conditions under which 

interstate commerce may be conducted upon fair terms and without molestation or hindrance. 
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The Court’s recognition of the relevance of the economic effects in the application of the Commerce 

Clause exemplified by this statement has made the mechanical application of legal formulas no longer 

feasible. Once an economic measure of the reach of the power granted to Congress in the Commerce Clause 

is accepted, questions of federal power cannot be decided simply by finding the activity in question to be 

‘production’ nor can consideration of its economic effects be foreclosed by calling them ‘indirect.’ The 

present Chief Justice has said in summary of the present state of the law:  

 

‘The commerce power is not confined in its exercise to the regulation of commerce among the states. It 

extends to those activities intrastate which so affect interstate commerce, or the exertion of the power of 

Congress over it, as to make regulation of them appropriate means to the attainment of a legitimate end, 

the effective execution of the granted power to regulate interstate commerce. The power of Congress 

over interstate commerce is plenary and complete in itself, may be exercised to its utmost extent, and 

acknowledges no limitations other than are prescribed in the Constitution. It follows that no form of 

state activity can constitutionally thwart the regulatory power granted by the commerce clause to 

Congress. Hence the reach of that power extends to those intrastate activities which in a substantial way 

interfere with or obstruct the exercise of the granted power.’  

  

Whether the subject of the regulation in question was ‘production,’ ‘consumption,’ or ‘marketing’ is, 

therefore, not material for purposes of deciding the question of federal power before us. That an activity is 

of local character may help in a doubtful case to determine whether Congress intended to reach it. The same 

consideration might help in determining whether in the absence of Congressional action it would be 

permissible for the state to exert its power on the subject matter, even though in so doing it to some degree 

affected interstate commerce. But even if appellee’s activity be local and though it may not be regarded 

as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial 

economic effect on interstate commerce and this irrespective of whether such effect is what might at 

some earlier time have been defined as ‘direct’ or ‘indirect.’ 

The parties have stipulated a summary of the economics of the wheat industry. Commerce among the states 

in wheat is large and important. Although wheat is raised in every state but one, production in most states is 

not equal to consumption. Sixteen states on average have had a surplus of wheat above their own 

requirements for feed, seed, and food. Thirty-two states and the District of Columbia, where production has 

been below consumption, have looked to these surplus-producing states for their supply as well as for wheat 

for export and carryover. 

The wheat industry has been a problem industry for some years. Largely as a result of increased foreign 

production and import restrictions, annual exports of wheat and flour from the United States during the ten-

year period ending in 1940 averaged less than 10 percent of total production, while during the 1920’s they 

averaged more than 25 percent. The decline in the export trade has left a large surplus in production, which 

in connection with an abnormally large supply of wheat and other grains in recent years caused congestion 

in a number of markets; tied up railroad cars; and caused elevators in some instances to turn away grains, 

and railroads to institute embargoes to prevent further congestion. 

In the absence of regulation the price of wheat in the United States would be much affected by world 

conditions. During 1941 producers who cooperated with the Agricultural Adjustment program received an 

average price on the farm of about $1.16 a bushel as compared with the world market price of 40 cents a 

bushel. 

Differences in farming conditions, however, make these benefits mean different things to different wheat 

growers. There are several large areas of specialization in wheat, and the concentration on this crop reaches 
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27 percent of the crop land, and the average harvest runs as high as 155 acres. Except for some use of wheat 

as stock feed and for seed, the practice is to sell the crop for cash. Wheat from such areas constitutes the 

bulk of the interstate commerce therein…. 

…The effect of consumption of homegrown wheat on interstate commerce is due to the fact that it constitutes 

the most variable factor in the disappearance of the wheat crop. Consumption on the farm where grown 

appears to vary in an amount greater than 20 percent of average production. The total amount of wheat 

consumed as food varies but relatively little, and use as seed is relatively constant. 

 

The maintenance by government regulation of a price for wheat undoubtedly can be accomplished as 

effectively by sustaining or increasing the demand as by limiting the supply. The effect of the statute before 

us is to restrict the amount which may be produced for market and the extent as well to which one may 

forestall resort to the market by producing to meet his own needs. That appellee’s own contribution to the 

demand for wheat may be trivial by itself is not enough to remove him from the scope of federal 

regulation where, as here, his contribution, taken together with that of many others similarly situated, 

is far from trivial.  

  

It is well established by decisions of this Court that the power to regulate commerce includes the power to 

regulate the prices at which commodities in that commerce are dealt in and practices affecting such prices.  

One of the primary purposes of the Act in question was to increase the market price of wheat and to that end 

to limit the volume thereof that could affect the market. It can hardly be denied that a factor of such volume 

and variability as home-consumed wheat would have a substantial influence on price and market conditions. 

This may arise because being in marketable condition such wheat overhangs the market and if induced by 

rising prices tends to flow into the market and check price increases. But if we assume that it is never 

marketed, it supplies a need of the man who grew it which would otherwise be reflected by purchases in the 

open market. Home-grown wheat in this sense competes with wheat in commerce. The stimulation of 

commerce is a use of the regulatory function quite as definitely as prohibitions or restrictions thereon. 

This record leaves us in no doubt that Congress may properly have considered that wheat consumed 

on the farm where grown if wholly outside the scheme of regulation would have a substantial effect in 

defeating and obstructing its purpose to stimulate trade therein at increased prices. 

  

 Reversed. 

  

    

Case Questions for Wickard 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual evidence 

from the cases to support your answers.   

1. Like U.S. v. Darby, the Court is confronting when Congress has regulatory authority under the 

Commerce Clause.  What is the federal statute in this case and what is it trying to regulate? 
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2.  Why does the appellee (Wickard) believe that the regulation imposed by Congress exceeds its 

power? 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

3.  What clarifications to Commerce Clause jurisprudence does Justice Jackson make in the 

majority opinion?  Specifically, what does the Court consider to be the principal test in 

determining whether an activity can be regulated? 
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4. How does Justice Jackson reason that Wickard’s home consumption can be regulated by 

Congress under the Agricultural Adjustment Act? 

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

5. In both Wickard v. Filburn and U.S. v. Darby, the Supreme Court ruled in favor of the 

government’s ability to regulate intrastate activities on the basis that they had a “substantial 

affect” on interstate commerce; a significant departure from previous Commerce Clause 

jurisprudence.  Based on the Supreme Court opinions you just read, and your knowledge of 

U.S. history, provide a brief account as to why you believe this change occurred. 
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United States v. Lopez 

115 S.Ct. 1624 (1995) 

Supreme Court of the United States 

 

 

Pointers! 

Petitioners: Chief Justice Rehnquist reigns in Commerce Clause power here, stating that the statute in 
question in clearly criminal, and has nothing to do with interstate commerce.  Keep this in mind while 
reading and think about how it applies to John Doe.    

Respondents: Don’t focus solely on the fact that Chief Justice Rehnquist does not expand Commerce 
Clause power in this case.  Is the original legal framework from Darby and Wickard still intact?  Think 
about this in relation to your argument for the continued regulation of Acme Drug Corp.   

 

  Chief Justice REHNQUIST delivered the opinion of the Court. 

 

Jones & Laughlin Steel, Darby, and Wickard ushered in an era of Commerce Clause jurisprudence that 

greatly expanded the previously defined authority of Congress under that Clause. In part, this was a 

recognition of the great changes that had occurred in the way business was carried on in this country. 

Enterprises that had once been local or at most regional in nature had become national in scope. But the 

doctrinal change also reflected a view that earlier Commerce Clause cases artificially had constrained the 

authority of Congress to regulate interstate commerce. 

  

But even these modern-era precedents which have expanded congressional power under the Commerce 

Clause confirm that this power is subject to outer limits. In Jones & Laughlin Steel, the Court warned that 

the scope of the interstate commerce power “must be considered in the light of our dual system of 

government and may not be extended so as to embrace effects upon interstate commerce so indirect and 

remote that to embrace them, in view of our complex society, would effectually obliterate the distinction 

between what is national and what is local and create a completely centralized government.” 

 

We have identified three broad categories of activity that Congress may regulate under its commerce power. 

First, Congress may regulate the use of the channels of interstate commerce. Second, Congress is empowered 

to regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate 

commerce, even though the threat may come only from intrastate activities. Finally, Congress’ commerce 

authority includes the power to regulate those activities having a substantial relation to interstate commerce. 

Within this final category, admittedly, our case law has not been clear whether an activity must “affect” or 

“substantially affect” interstate commerce in order to be within Congress’ power to regulate it under the 

Commerce Clause. We conclude, consistent with the great weight of our case law, that the proper test 

requires an analysis of whether the regulated activity “substantially affects” interstate commerce. 

  

We now turn to consider the power of Congress, in the light of this framework, to enact § 922(q). The first 

two categories of authority may be quickly disposed of: § 922(q) is not a regulation of the use of the channels 

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238463201&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941123321&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS922&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS922&originatingDoc=Ice9837d29c9611d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


 

87  

  

of interstate commerce, nor is it an attempt to prohibit the interstate transportation of a commodity through 

the channels of commerce; nor can § 922(q) be justified as a regulation by which Congress has sought to 

protect an instrumentality of interstate commerce or a thing in interstate commerce. Thus, if § 922(q) is to 

be sustained, it must be under the third category as a regulation of an activity that substantially affects 

interstate commerce. 

  

First, we have upheld a wide variety of congressional Acts regulating intrastate economic activity where we 

have concluded that the activity substantially affected interstate commerce. Examples include the regulation 

of intrastate coal mining; intrastate extortionate credit transactions, restaurants utilizing substantial interstate 

supplies, inns and hotels catering to interstate guests, Heart of Atlanta Motel, and production and 

consumption of homegrown wheat, Wickard v. Filburn. These examples are by no means exhaustive, but 

the pattern is clear. Where economic activity substantially affects interstate commerce, legislation regulating 

that activity will be sustained.  

  

Even Wickard, which is perhaps the most far reaching example of Commerce Clause authority over intrastate 

activity, involved economic activity in a way that the possession of a gun in a school zone does not. Roscoe 

Filburn operated a small farm in Ohio, on which, in the year involved, he raised 23 acres of wheat. It was 

his practice to sow winter wheat in the fall, and after harvesting it in July to sell a portion of the crop, to feed 

part of it to poultry and livestock on the farm, to use some in making flour for home consumption, and to 

keep the remainder for seeding future crops. The Secretary of Agriculture assessed a penalty against him 

under the Agricultural Adjustment Act of 1938 because he harvested about 12 acres more wheat than his 

allotment under the Act permitted. The Act was designed to regulate the volume of wheat moving in 

interstate and foreign commerce in order to avoid surpluses and shortages, and concomitant fluctuation in 

wheat prices, which had previously obtained. The Court said, in an opinion sustaining the application of the 

Act to Filburn’s activity: 

“One of the primary purposes of the Act in question was to increase the market price of wheat and 

to that end to limit the volume thereof that could affect the market. It can hardly be denied that a 

factor of such volume and variability as home-consumed wheat would have a substantial influence 

on price and market conditions. This may arise because being in marketable condition such wheat 

overhangs the market and, if induced by rising prices, tends to flow into the market and check 

price increases. But if we assume that it is never marketed, it supplies a need of the man who grew 

it which would otherwise be reflected by purchases in the open market. Home-grown wheat in this 

sense competes with wheat in commerce.”  

  

Section 922(q) is a criminal statute that by its terms has nothing to do with “commerce” or any sort of 

economic enterprise, however broadly one might define those terms. Section 922(q) is not an essential 

part of a larger regulation of economic activity, in which the regulatory scheme could be undercut unless the 

intrastate activity were regulated. It cannot, therefore, be sustained under our cases upholding regulations of 

activities that arise out of or are connected with a commercial transaction, which viewed in the aggregate, 

substantially affects interstate commerce. 

  

Second, § 922(q) contains no jurisdictional element which would ensure, through case-by-case inquiry, that 

the firearm possession in question affects interstate commerce. For example, in United States v. Bass, 404 

U.S. 336, 92 S.Ct. 515, 30 L.Ed.2d 488 (1971), the Court interpreted former 18 U.S.C. § 1202(a), which 

made it a crime for a felon to “receive, posses[s], or transport in commerce or affecting commerce ... any 

firearm.” The Court interpreted the possession component of § 1202(a) to require an additional nexus to 

interstate commerce both because the statute was ambiguous and because “unless Congress conveys its 

purpose clearly, it will not be deemed to have significantly changed the federal-state balance.” The Bass 
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Court set aside the conviction because, although the Government had demonstrated that Bass had possessed 

a firearm, it had failed “to show the requisite nexus with interstate commerce.” The Court thus interpreted 

the statute to reserve the constitutional question whether Congress could regulate, without more, the “mere 

possession” of firearms. Unlike the statute in Bass, § 922(q) has no express jurisdictional element which 

might limit its reach to a discrete set of firearm possessions that additionally have an explicit connection 

with or effect on interstate commerce. 

  

Although as part of our independent evaluation of constitutionality under the Commerce Clause we 

of course consider legislative findings, and indeed even congressional committee findings, regarding 

effect on interstate commerce. We agree with the Government that Congress normally is not required to 

make formal findings as to the substantial burdens that an activity has on interstate commerce. But to the 

extent that congressional findings would enable us to evaluate the legislative judgment that the activity in 

question substantially affected interstate commerce, even though no such substantial effect was visible to 

the naked eye, they are lacking here.4 

  

The Government argues that Congress has accumulated institutional expertise regarding the regulation of 

firearms through previous enactments. Cf. Fullilove v. Klutznick, 448 U.S. 448, 503, 100 S.Ct. 2758, 2787, 

65 L.Ed.2d 902 (1980) (Powell, J., concurring). We agree, however, with the Fifth Circuit that importation 

of previous findings to justify § 922(q) is especially inappropriate here because the “prior federal enactments 

or Congressional findings [do not] speak to the subject matter of section 922(q) or its relationship to interstate 

commerce. Indeed, section 922(q) plows thoroughly new ground and represents a sharp break with the long-

standing pattern of federal firearms legislation.”  

  

The Government’s essential contention, in fine, is that we may determine here that § 922(q) is valid because 

possession of a firearm in a local school zone does indeed substantially affect interstate commerce. Brief for 

United States 17. The Government argues that possession of a firearm in a school zone may result in violent 

crime and that violent crime can be expected to affect the functioning of the national economy in two ways. 

First, the costs of violent crime are substantial, and, through the mechanism of insurance, those costs are 

spread throughout the population. Second, violent crime reduces the willingness of individuals to travel to 

areas within the country that are perceived to be unsafe. Cf. The Government also argues that the presence 

of guns in schools poses a substantial threat to the educational process by threatening the learning 

environment. A handicapped educational process, in turn, will result in a less productive citizenry. That, in 

turn, would have an adverse effect on the Nation’s economic well-being. As a result, the Government argues 

that Congress could rationally have concluded that § 922(q) substantially affects interstate commerce. 

  

We pause to consider the implications of the Government’s arguments. The Government admits, under its 

“costs of crime” reasoning, that Congress could regulate not only all violent crime, but all activities that 

might lead to violent crime, regardless of how tenuously they relate to interstate commerce. See Tr. of Oral 

Arg. 8–9. Similarly, under the Government’s “national productivity” reasoning, Congress could regulate any 

activity that it found was related to the economic productivity of individual citizens: family law (including 

marriage, divorce, and child custody), for example. Under the theories that the Government presents in 

support of § 922(q), it is difficult to perceive any limitation on federal power, even in areas such as criminal 

law enforcement or education where States historically have been sovereign. Thus, if we were to accept the 

Government’s arguments, we are hard pressed to posit any activity by an individual that Congress is without 

power to regulate. 

  

Although Justice BREYER argues that acceptance of the Government’s rationales would not authorize a 

general federal police power, he is unable to identify any activity that the States may regulate but Congress 
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may not. Justice BREYER posits that there might be some limitations on Congress’ commerce power, such 

as family law or certain aspects of education. Post, at 1661–1662. These suggested limitations, when viewed 

in light of the dissent’s expansive analysis, are devoid of substance. 

  

Justice BREYER focuses, for the most part, on the threat that firearm possession in and near schools poses 

to the educational process and the potential economic consequences flowing from that threat. Post, at 1659–

1662. Specifically, the dissent reasons that (1) gun-related violence is a serious problem; (2) that problem, 

in turn, has an adverse effect on classroom learning; and (3) that adverse effect on classroom learning, in 

turn, represents a substantial threat to trade and commerce. Post, at 1661. This analysis would be equally 

applicable, if not more so, to subjects such as family law and direct regulation of education. 

  

For instance, if Congress can, pursuant to its Commerce Clause power, regulate activities that adversely 

affect the learning environment, then, a fortiori, it also can regulate the educational process directly. 

Congress could determine that a school’s curriculum has a “significant” effect on the extent of classroom 

learning. As a result, Congress could mandate a federal curriculum for local elementary and secondary 

schools because what is taught in local schools has a significant “effect on classroom learning,” and that, in 

turn, has a substantial effect on interstate commerce. 

  

Justice BREYER rejects our reading of precedent and argues that “Congress ... could rationally conclude 

that schools fall on the commercial side of the line.” Post, at 1664. Again, Justice BREYER’s rationale lacks 

any real limits because, depending on the level of generality, any activity can be looked upon as commercial. 

Under the dissent’s rationale, Congress could just as easily look at child rearing as “fall[ing] on the 

commercial side of the line” because it provides a “valuable service—namely, to equip [children] with the 

skills they need to survive in life and, more specifically, in the workplace.” We do not doubt that Congress 

has authority under the Commerce Clause to regulate numerous commercial activities that substantially 

affect interstate commerce and also affect the educational process. That authority, though broad, does not 

include the authority to regulate each and every aspect of local schools. 

  

Admittedly, a determination whether an intrastate activity is commercial or noncommercial may in some 

cases result in legal uncertainty. But, so long as Congress’ authority is limited to those powers enumerated 

in the Constitution, and so long as those enumerated powers are interpreted as having judicially enforceable 

outer limits, congressional legislation under the Commerce Clause always will engender “legal uncertainty.” 

Post, at 1664. As Chief Justice Marshall stated in McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579 (1819): 

 

“Th[e] [federal] government is acknowledged by all to be one of enumerated powers. The principle, that it 

can exercise only the powers granted to it ... is now universally admitted. But the question respecting the 

extent of the powers actually granted, is perpetually arising, and will probably continue to arise, as long as 

our system shall exist.” Id., at 405. 

See also Gibbons v. Ogden, 9 Wheat., at 195 (“The enumeration presupposes something not enumerated”). 

The Constitution mandates this uncertainty by withholding from Congress a plenary police power that would 

authorize enactment of every type of legislation. See Art. I, § 8. Congress has operated within this framework 

of legal uncertainty ever since this Court determined that it was the Judiciary’s duty “to say what the law 

is.” Marbury v. Madison, 1 Cranch 137, 177, 2 L.Ed. 60 (1803) (Marshall, C.J.). Any possible benefit from 

eliminating this “legal uncertainty” would be at the expense of the Constitution’s system of enumerated 

powers. 

  

In Jones & Laughlin Steel, 301 U.S., at 37, 57 S.Ct., at 624, we held that the question of congressional power 

under the Commerce Clause “is necessarily one of degree.” To the same effect is the concurring opinion of 
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Justice Cardozo in Schechter Poultry: 

“There is a view of causation that would obliterate the distinction between what is national and what is local 

in the activities of commerce. Motion at the outer rim is communicated perceptibly, though minutely, to 

recording instruments at the center. A society such as ours ‘is an elastic medium which transmits all tremors 

throughout its territory; the only question is of their size.’ ” 295 U.S., at 554, 55 S.Ct., at 853 (quoting United 

States v. A.L.A. Schechter Poultry Corp., 76 F.2d 617, 624 (CA2 1935) (L. Hand, J., concurring)). 

  

These are not precise formulations, and in the nature of things they cannot be. But we think they point the 

way to a correct decision of this case. The possession of a gun in a local school zone is in no sense an 

economic activity that might, through repetition elsewhere, substantially affect any sort of interstate 

commerce. Respondent was a local student at a local school; there is no indication that he had recently moved 

in interstate commerce, and there is no requirement that his possession of the firearm have any concrete tie 

to interstate commerce. 

  

To uphold the Government’s contentions here, we would have to pile inference upon inference in a 

manner that would bid fair to convert congressional authority under the Commerce Clause to a 

general police power of the sort retained by the States. Admittedly, some of our prior cases have taken 

long steps down that road, giving great deference to congressional action. See supra, at 1629. The broad 

language in these opinions has suggested the possibility of additional expansion, but we decline here to 

proceed any further. To do so would require us to conclude that the Constitution’s enumeration of powers 

does not presuppose something not enumerated, cf. Gibbons v. Ogden, supra, at 195, and that there never 

will be a distinction between what is truly national and what is truly local, cf. Jones & Laughlin Steel, supra, 

at 30, 57 S.Ct., at 621. This we are unwilling to do. 

  

For the foregoing reasons the judgment of the Court of Appeals is 

  

Affirmed. 

  

 

 Justice STEVENS, dissenting. 

  

Guns are both articles of commerce and articles that can be used to restrain commerce. Their possession is 

the consequence, either directly or indirectly, of commercial activity. In my judgment, Congress’ power to 

regulate commerce in firearms includes the power to prohibit possession of guns at any location because of 

their potentially harmful use; it necessarily follows that Congress may also prohibit their possession in 

particular markets. The market for the possession of handguns by school-age children is, distressingly, 

substantial.* Whether or not the national interest in eliminating that market would have justified federal 

legislation in 1789, it surely does today. 

  

 

  

   

Case Questions for Lopez 
Directions: Answer the following questions in 3-4 sentences each. Be sure to use textual evidence 

from the cases to support your answers.   
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1. What are the three “categories of activities” that Congress may regulate under Commerce 

Clause power according to the Court?  Further, what does Chief Justice Rehnquist say about 

the third category? 

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

2.  What category of activity does this case fall under, according to the court? 
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3. What distinction does the Court make between this case and a case we previously read, 

Wickard v. Filburn? 

 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

4. How does the government argue that possession of a firearm in a school zone “substantially 

affect” interstate commerce?  Do you find it convincing? 
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5. Summarize Justice Breyer’s reasoning in support of the government regulating school-zone 

firearm possession.  How does Chief Justice Rehnquist respond? 

   

 
  

 
  

 
  

 
  

 
  

Additional Resources 
 

1. Excerpts from Article—Rebecca Buckwalter-Poza, The Atlantic, March 26, 2012 

HOW OBAMACARE WILL BE SETTLED: A PRIMER ON THE COMMERCE CLAUSE 

 

The individual mandate will likely live or die by the Commerce Clause. When the Supreme Court hears the 

Eleventh Circuit appeal this month, arguments -- and the justices' questions -- will revolve around strict 

guidelines for Congress's exercise of commerce power. 

 

Congress introduced the basis for the contemporary view of its commerce power in the 1880s. In the 

1930s, the Court accepted the definition and began developing and refining the principles for assessing 

Commerce Clause legislation. Today's Commerce Clause jurisprudence is the cumulative product of a 

series of cases spanning from 1937 to 2005. 

 

Background on the Commerce Clause 

 

In the first century of our nation's history, Congress hewed to a very literal, limited understanding of the 

relevant text of Article I: "To regulate Commerce with foreign Nations, and among the several States, and 

with the Indian tribes." Put simply, Commerce Clause legislation could regulate only business-related 

activities in interstate commerce. 

 

The inception of contemporary Commerce Clause doctrine dates to the Interstate Commerce Act of 1887, 

regulating railroad monopolies, and the Sherman Antitrust Act of 1890, designed to curb monopolies and 

trusts. The Court upheld the Sherman Antitrust Act in 1905 -- in Swift and Company v. United States, 196 
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U.S. 375. However, the justices based that decision on the finding that the effect of price-fixing by 

Chicago meat-packers on interstate commerce was not "accidental, secondary, remote or merely probable" 

but immediate. The opinion reinforced the traditional literal view of Congress's Commerce power. 

 

The Supreme Court case that established the constitutionality of the expanded interpretation of Congress's 

commerce power was National Labor Relations Board (NLRB) v. Jones & Laughlin Steel Corporation, 

301 U.S. 1, in 1937. The case originated in Aliquippa, Pennsylvania, where Jones & Laughlin was 

penalizing and discriminating against workers attempting to unionize. NLRB ordered Jones & Laughlin to 

end its coercive union-busting tactics; the firm refused to obey. After the circuit court refused to enforce 

the NLRB's order against Jones & Laughlin, the NLRB appealed to the Supreme Court. 

 

Jones & Laughlin argued that Congress could not regulate its labor practices because manufacturing is an 

intrastate activity, not interstate commerce. The firm based its argument on then-standard reasoning 

stemming from a 1918 Supreme Court case, Hammer v. Dagenhart, 241 U.S. 251. In Hammer, the Court 

allowed a father to commit his son to child labor in a North Carolina textile mill despite the Keating Owen 

Child Labor Act of 1916, reasoning that mill work was part of intrastate manufacturing, not commerce 

between or among states. 

 

Rejecting the firm's argument and ruling in favor of the NLRB, the Court stated for the first time that 

Congress could regulate activities with "a close and substantial relation to interstate commerce." 

The NLRB decision marked the replacement of the strict criterion that regulated activities must be part of 

the "stream of commerce" with the "substantial effects" doctrine still in use in Commerce Clause cases. 

 

Just a few years later, in 1941, the Court rearticulated its "substantial effects" test in upholding the Fair 

Labor Standards Act of 1938 in United States v. Darby, 312 U.S. 100, forcing a Georgia lumber company 

to improve worker conditions. Now, any activity with substantial effects on interstate commerce can be a 

proper subject of congressional regulation. 

Congress continued to exercise this expanded Commerce Clause power for the better part of six decades -- 

with periodic affirmation and clarification from the Court. The Commerce Clause was the basis for not 

only New Deal legislation but also the Civil Rights Act of 1964. 

 

In the 1942 case Wickard v. Filburn, 317 U.S. 11, the Supreme Court upheld federal legislation -- the 

Agricultural Adjustment Act of 1938 -- that restricted individual wheat production in the name of broader 

regulation. The ruling generated the "aggregate effects" doctrine, licensing Congress to legislate local, 

individual actions that could potentially affect interstate commerce in the aggregate. Congress does not 

need to prove the aggregated effect on interstate commerce -- only a rational basis for believing there will 

be an effect. 

 

In the 1950s, the Court upheld a wide range of legislation regulating everything from forms of fraud -

- Federal Trade Commission v. Mandel Bros., Inc., 359 U.S. 385 (1959) and Securities & Exchange 

Commission v. Ralston Purina Company, 346 U.S. 119 (1953) -- to discrimination against small businesses 

-- Moore v. Mead's Fine Bread Company, 348 U.S. 115 (1954) -- to unfair business practices within 

professional football -- Radovich v. National Football League, 352 U.S. 445 (1957). 

 

In 1964, in Heart of Atlanta Motel v. U.S., 379 U.S. 241, the Court unanimously upheld the desegregation 

of public accommodations by the Civil Rights Act under the Commerce Clause. The majority wrote, 

"Congress may -- as it has -- prohibit racial discrimination by motels serving travelers, however 'local' their 

operations may appear." A second 9-0 ruling issued the same day, Katzenbach v. McClung, 379 U.S. 294, 
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found that racial discrimination by restaurants also impeded interstate commerce -- another victory for the 

Civil Rights Act. 

 

It was 30 years before the Supreme Court checked Congress's commerce power. The Rehnquist Court 

limited the exercise of the Commerce Clause in a pair of critical cases in 1995 and 2000, but returned to 

the prior, expanded view of the power based on the same criteria in a 2005 case. 

 

In a five-four decision in U.S. v. Lopez, 514 U.S. 549 (1995), the Court struck down the Gun-Free School 

Zones Act of 1990 as beyond the scope of the Commerce Clause after a high-school senior caught carrying 

a .38-caliber revolver on campus challenged his conviction. The justices wrote that to be constitutional, the 

legislation would have to "limit its reach to a discrete set of firearm possessions that additionally have an 

explicit connection with or effect on interstate commerce." The Court scolded, "[I]f we were to accept the 

Government's arguments, we are hard pressed to posit any activity by an individual that Congress is 

without power to regulate." 

 

The second major blow came five years later in U.S. v. Morrison, 529 U.S. 598, another five-four split. A 

student at Virginia Tech filed suit against her rapists under the Violence Against Women Act of 1994 

(VAWA) after a state grand jury refused to charge either man. The Court struck down VAWA on the 

grounds that gender-based violence was not sufficiently relevant to interstate commerce. Like gun 

possession, the Court reasoned, violence against women is not "some sort of economic endeavor." 

 

Yet, seven years ago in Gonzales v. Raich, 545 U.S. 1 (2005), the Court revived the expansive language 

of Wickard. The justices ruled that the federal Controlled Substances Act trumps state-level laws legalizing 

medical marijuana. They determined that Congress could rationally believe that marijuana produced 

locally for consumption at home might make its way into the national market. As in Wickard, the Court 

stressed the importance of intrastate regulation to the integrity and success of the larger regulatory scheme. 

 

The guidelines set in 1937 are still "good law." In 1995's Lopez, the Court cited those guidelines set 

by NLRB and Wickard in striking down the gun law. They reiterated that Congress's Commerce Clause 

legislation must be based on regulation of "channels of interstate commerce," "the instrumentalities of 

interstate commerce," or "activities that substantially affect interstate commerce." 

 

What Changes from Court to Court 

 

The Court's guidelines for evaluating the exercise of Commerce Clause have remained generally 

consistent, notwithstanding Lopez and Morrison. However, the composition of the Court will determine 

how the justices apply these tests to the individual mandate. The Marshall Court expanded Congress's 

commerce power using the same principles that the Rehnquist Court later cited in limiting Congress. 

 

Since Raich, Justices Rehnquist, Sandra Day O'Connor, David Souter, and John Paul Stevens have been 

succeeded by Justices John Roberts, Samuel Alito, Sonia Sotomayor, and Elena Kagan. Now, Justice 

Anthony Kennedy is the Court's swing vote -- and he leans conservative. 

 

In the last five terms, Kennedy sided with the "conservative bloc" of Roberts, Alito (previously O'Connor), 

Antonin Scalia, and Clarence Thomas in 63 percent of five-four decisions. He joined the "liberal bloc" 

comprised of Stephen Breyer, Ruth Bader Ginsburg, Sotomayor (previously Souter), and Kagan 

(previously Stevens) in just 25 percent of these rulings. 
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What Happens at the Supreme Court 

 

The principles generated by Commerce Clause cases from 1937 to 2005 shaped parties' Supreme Court 

briefs for the coming Eleventh Circuit appeal. They will also make up the largest portion of the now-six 

hours of oral arguments the Court will hear on the individual mandate. 

 

In his January brief, Solicitor General Verrilli states that the individual mandate should be upheld under 

the Commerce Clause because "the minimum coverage provision ... regulates economic conduct with a 

substantial effect on interstate commerce." His language mirrors guidelines established 

in NLRB and Wickard and restated in Lopez. 

 

The Solicitor General's brief echoes Wickard and Raich in his argument that the mandate is "an integral 

part of a comprehensive scheme of economic regulation" -- meaning that the mandate is constitutional by 

virtue of its necessity to the larger regulatory scheme that is Obamacare. Without the mandate, younger 

and healthier individuals will not enter the health insurance market -- dooming provisions meant to expand 

coverage and make health insurance more affordable to fail. He argues that the individual mandate should 

be considered as critical to health care reform as the regulation of wheat production was to the Agricultural 

Adjustment Act -- as essential as restrictions on medical marijuana were to the Controlled Substances Act. 

 

Verrilli also draws a parallel between legislation restricting households from growing crops that could 

affect interstate markets -- as in Wickard and Raich -- and requiring individuals to buy health insurance in 

order to regulate the national health insurance market. In his brief, he writes that the "constitutional 

foundation for Congress's action is considerably stronger" than it was in Wickard. 

 

The Solicitor General also explicitly anticipates and responds to Lopez and Morrison-derived attacks on 

the individual mandate as insufficiently tied to interstate commerce. Verrilli goes to great lengths -- seven-

plus pages of a 62-page brief -- to argue that "the minimum coverage provision is fully consistent 

with Lopez and Morrison." He declares, "Its links to interstate commerce are tangible, direct, and strong." 

 

The Obama administration's careful argumentation should meet even the more stringent Rehnquist Court 

Commerce Clause criteria. The interstate impact of health care decision-making is clear. Thus, the 

primary Lopez caution against legislation that requires "pil[ing] inference upon inference" to establish a 

relationship to interstate commerce does not apply. Instead of the mandate's effect on interstate commerce, 

the type of "activity" regulated becomes the central point of contention. 

 

The major unknown that distinguishes this case from its Commerce Clause predecessors is the question of 

how the Court will rule on what Obamacare opponents call the "inactivity" issue. The inactivity argument 

against the mandate contends that questions of whether buying health insurance is an economic activity 

and whether that activity affects interstate commerce are moot because not buying health insurance is not 

activity. They argue Congress cannot force individuals to act, to enter interstate commerce. 

 

The answer to the inactivity argument for supporters of Obamacare is that individuals who do not buy 

insurance are still active in the health care market. The Sixth Circuit was persuaded by this logic, citing the 

$100 billion in health care costs incurred by the uninsured each year. Of that $100 billion, $43 billion goes 

uncompensated. Cost-shifting results in this cost being passed from providers to insurers to consumers, 

raising family premiums by approximately $1,000. 
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There are no doctrines -- or statistics -- to presage the Court's likely stance on "inactivity." However, Heart 

of Atlanta offers a telling parallel. Just as the mandate would regulate "inactivity," the Civil Rights Act 

regulated so-called inactivity: It forced individuals not engaging in economic activities and transactions 

because of race to do so to prevent the disruption and distortion of interstate commerce. 

 

The Court will also hear one hour of arguments as to whether or not it should rule on constitutionality at 

all. The justices may decide as the Fourth Circuit did that the individual mandate's penalty is a tax that 

triggers the Anti-Injunction Rule. If so, the Court will shelve the issue until the first penalties are paid in 

2015. In this scenario, neither side gets a "win." However, a Supreme Court ruling characterizing the 

penalty as a "tax" would support the argument for constitutionality under the Taxing and Spending Clause. 

 

The sole path to full victory for the U.S. -- protecting Obamacare and the individual mandate -- is through 

the Commerce Clause. A ruling holding the mandate constitutional under the Taxing and Spending Clause 

but unconstitutional under the Commerce Clause would preserve the statute but complicate or limit 

Congress's commerce power. Finding the mandate unconstitutional but severable would simply guarantee 

a slow and painful death rather than an immediate end for health care reform. 

 

The Supreme Court case on health care will almost certainly result in another seminal Commerce Clause 

ruling. Unless the Court dismisses the case altogether, its ruling will expand, limit, or qualify Congress's 

exercise of commerce power -- setting an important precedent that will affect future federal legislation in 

areas from health care to criminal law to civil rights. 
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Important Legal Vocabulary 

Term  Definition  Example  

  

Commerce  

  

  

  

  

  

Aggregate 

  

  

  

  

  

Police Power  

  

  

  

  

  

Interstate/intrastate 

  

    

  

Dissent  

  

    

 

Substantial Economic 

Effect 
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Commerce Clause Legal Brief Outline 
Directions: Complete the following outline to help you prepare your legal brief. Use the checklists 

from the Saturday Writing Program that are provided to help you strengthen your writing. Once 

you’ve completed your outline, you may type it using the Legal Brief format (see the example on 

page ____ of this manual.)   

 Your Name:             

 Who do you represent?             

 Which party is your client (circle one)?  Petitioner    Respondent  

Statement of the Issue: What is the key legal question(s) being addressed in your 

case? Which constitutional provision is in question in this case?  

Whether…  

 

  

 
  

 
  

 
  

 
  

 
  

Statement of the Legal Standard: What tests or rules should the court look to in your 

case to decide whether or not constitutional law has been violated? What are the 

different criteria (parts) of the test that need to be met?  How can they be satisfied?   
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Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.   

  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 



 

101  

  

  

 
  

Pointers! 

When writing the Summary of your Facts and your arguments sections, it is important to keep in 

mind what you’ve learned about coherent paragraphs in the Saturday Writing Class. Make sure 

you use the checklist below to strengthen your writing.  

 
Coherent Paragraphs Checklist:  

1. Does the paragraph have a topic sentence?   

2. Do the transitions work so that each sentence flows into the next?  

3. Is there solid supporting information related to the topic sentence?  

4. Have you checked your spelling?  

5. Have you checked your grammar?  Is there variety in your sentences?  

6. Are there deadwood, repetitive phrases or words?  

7. Is every thought completed?  
8. Are there examples that provide sufficient evidence and information for each claim?  

 

Summary of the Argument: Restate the issue and give a brief explanation of why 

your side should prevail based on the tests/rules in your Statement of the Legal 

Standard.  
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Pointers!  
  

The Summary of the Argument section is similar to the “Thesis Statement”  

you’ve learned about in the Saturday Writing Class. Make sure you use the 

checklist below to strengthen your writing.    

Thesis Statement Checklist:  
 
 

  
1. Is it unified? Focus your thesis on one single area to develop.  

2. Is it restricted? Your thesis should guide you in developing a spec 

 ific and limited focus for your essay. It’s your touchstone so that 

you don’t veer off topic.    

3. Is it clear? – Avoid vague words and technical language  

4. Is it analytical? Along with announcing your topic, does the thesis 
 

reveal your line of reasoning and how you will develop the essay?  

5. Is it original and energetic? Avoid generic words and obvious 

statements. Be specific! Set the tone using your own voice and your 

own argument.   

Argument:  In this section, you will present, in detail, the arguments you summarized in 

the section above. Your point headings, should be a one sentence summary of each 

section of your argument.   
  

The best way to break down each section of your argument is to take your legal test and 

break it down into different parts.   
  

For EACH section of your argument, complete a CREAC:  

  

Conclusion  - Start with your conclusion. Does your case satisfy the legal rule or 

not?  

Rule – State the legal rule(s) you will use. You may have more than 1 rule.  
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Evidence – Provide textual evidence from the case(s) to support the rule. Use direct 

quotes! You should briefly (1-2 sentences) summarize the case and then provide a 

quote from the case that supports your rule.   

Application – Apply the facts of your case to the rule(s) you just explained.  In this 

section, you should talk about how your facts are similar or different to the facts of 

the cases you used to form your rules in order to make your point.   
        

Also address counterarguments in this section by explaining why they are different 

from and do not apply to your case.   

Conclusion - Restate your conclusion regarding this rule. Does your case satisfy 

the rule or not?  

  

Remember, you must complete a CREAC for each section of your argument. This 

means if you have 3 point headings, then you must have 3 CREACS.   
  

Also remember that each of your CREAC’s should address the issues outlined in 

the Pointers section, as well as, public policy.   
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C 

 

 

 

R 

 

 

 

 

E 

 

 

 

 

 

A 

 

 

 

 

 

 

  C 
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Public Policy Point Heading 

 

Public Policy arguments are arguments that go beyond your specific case and 

attempt to persuade judges to rule in your favor based on the impact such a ruling 

would have on society and future cases.  They usually are based on arguing that 

ruling in your favor would produce benefits for society (or avoid negative 

consequences for society) OR that ruling in your favor would establish a precedent 

that would also work for future cases involving the same facts/type of situation.  

Brainstorm and list some ideas for public policy arguments supporting your side 

below.    

  

Be sure to use your arguments from the case questions as well as the “Additional 

Sources” documents to help you complete this section! 

 

 

 

Conclusion: Summarize the main reasons from your argument why the court should 

rule in your favor. What outcome are you looking for on behalf of your client?  Do 

you want this court to affirm or reverse the judgment of the lower court?  

  

 
  

 
  

 
  

 
  

 
  

 
  

 

For the foregoing reasons, this Court should …  
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Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

Argument section. Make sure you fill these out BEFORE you complete your 

Argument section in the outline.   

  

Case Title: :              v.       

           

List any facts of this case that are similar to your case:  

1.    

2.    

3.    

List any facts of this case that are different from your case:  

1.    

2.    

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:              v.       

           

List any facts of this case that are similar to your case:  

1.   

2.    

 3.    

List any facts of this case that are different from your case:  

1.    

2.    

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:              v.         

           

List any facts of this case that are similar to your case:  

1.    

2.    

3.    

List any facts of this case that are different from your case:  

1.    

2.    

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Debate Cycle # 3—The First Amendment: 

Speech Compelled by the Government 
 

Our Case – Billy Joe Ramirez v. West Setonia  

 

Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 

peaceably to assemble, and to petition the Government for a redress of grievances. 

 
 

Amendment I, U.S. Constitution   

 

West Setonia is a rural state that neighbors New Setonia and Setonia. It has few population centers and the 

majority of civic life occurs at the local level. These factors, among others, contribute to the education 

funding problems in the state. West Setonia got creative to make sure that all people in the state receive 

access to a quality education. One way West Setonia has done that is providing in-home instruction to 

those who have difficulty accessing a school building.  

 

The program was created under West Setonia Revised Statues §914, the In-Home Educators Fund, or 

INHEF, in 2014.  The program allows for students and families to select in-home educators from a pre-

determined list. The State will pay the teacher a pre-determined rate and provide some teaching support 

services. While initially created to be a temporary solution for students suffering from physical disabilities, 

it has been adapted and used to provide in home schooling to a growing percentage of the state’s students. 

 

When INHEF was first passed there was little direction or control from West Setonia. Teaching styles and 

materials varied. During the election of 2015 then gubernatorial candidate Ron Burgundy promised to 

revise the program and implement more standards. Upon his election Governor Burgundy advocated for 

and successfully passed an amendment to §914 allowing for the creation of a union to represent the In-

Home Educators. Under West Setonia law participation in the union is mandatory and it has exclusive 

collective bargaining rights for all In-Home Educators. All In-Home Educators who joined the union were 

required to pay union dues. If an In-Home Educator did not wish to join the union they are still required to 

pay a “service fee” to cover the cost of collectively bargaining on their behalf. The law makes no direct 

statement as to whether In-Home Educators are to be considered public employees. 

 

With the creation of the union Governor Burgundy also opened up several programs reserved for state 

employees. In-Home Educators are now allowed to participate in the government retirement plan and are 

able to take advantage of the same health insurance benefits. However, they are excluded from other state 

employee programs like sick days, vacation days, and state protections in workplace grievances. 

 

Under INHEF the family and student have exclusive hiring and firing power. They choose the In-Home 

Educator from the approved list provided by the state and set the terms of employment. The family also 

controls the hours and dates when instruction will occur, so long as the required amount per month is met. 

Every year the state evaluates the performance of the In-Home Educator. 

 



 

110  

  

Mr. Ramirez was a social studies teacher in a public school before INHEF was passed. After working for 

several years he decided it was time for a change and applied to be an In-Home Educator. Mr. Ramirez 

was quickly selected by a family on the outskirts of town due to his experience. He has been with the 

program since the beginning. This position allowed him schedule flexibility and he has more time to spend 

with his ailing mother. 

 

After the changes instituted by Governor Burgundy Mr. Ramirez didn’t want to join the union, or pay the 

dues for collective bargaining. Mr. Ramirez reluctantly paid up when he was told he had to pay the service 

fee if he wanted to remain an In-Home Educator. Mr. Ramirez received a letter from the union after 

several months detailing what his service fee was spent on. He did not open this letter and it sat unopened 

on his table.  

 

When Mr. Ramirez received the second letter from the union he opened it. It detailed how his funds were 

being used, including an expenditure for roadside signs that promote INHEF and the status of In-Home 

Educators. Mr. Ramirez does not agree with this usage and decided to challenge the union’s use of funds 

as well as the requirement that he pay a service fee. 

 

The initial review of Mr. Ramirez case found that the statutory scheme for collective bargaining and the 

use of service fees to purchase signs was permitted. Mr. Ramirez appealed to the intermediate appeals 

court in West Setonia. That court found that both the use of funds and the service fee arrangement were 

infringing on Mr. Ramirez’s rights. West Setonia promptly appealed to the state Supreme Court. 

 

Mr. Ramirez’s appeal was affirmed by the West Setonia Supreme Court and his funds were 

scheduled to be returned. West Setonia has appealed to the United States Supreme Court in order 

to protect their statutory scheme. The Supreme Court has agreed to hear the case in order to clarify 

earlier First Amendment cases. 

 

 

Pointers for the First Amendment Debate Introduction  

 
  

The First Amendment protects free speech among several other important rights. The right to free speech 

includes the right to refrain from speech as well as the right to participate in speech. This fact pattern 

will focus on the right to refrain from government-mandated speech. 

 

Petitioners will argue that the state of West Setonia may not force members of the in home teaching 

program to contribute to a union they do not wish to belong to. Petitioners will also argue about that the 

use of the funds collected violates existing law and that non-members must be given the option to opt 

out of certain expenditures.  

 

Respondents will be tasked with defending the state-compelled union participation. Respondents will 

also argue that the usage of the collected funds in the fact pattern does not violate Petitioner’s First 

Amendment rights. 
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Compelled Speech under the First Amendment 

 

The right to free speech includes the right to be free from making speech. The Supreme Court has 

previously considered the issue of compelled speech with the government acting in its traditional sense 

and as an “employer.” In Wooley v. Maynard the Supreme Court held that the state of New Hampshire 

could not constitutionally require the display of the state motto “Live Free or Die” on its license plate. 

The Petitioner in that case felt as though forcing him to make this statement was against his First 

Amendment rights. 

 

The same type of reasoning is key in this case. The government is requiring the support of the union by 

law. By requiring funds to be given to the union, participants are forced to support the union. The 

Supreme Court has dealt with this issue in the past by making certain types of expenditures not permitted 

and by exempting certain jobs from service fee arrangements. Recent Supreme Court rulings have 

suggested that service fee arrangements may be a thing of the past.  

   

 
Union use of Funds for non-bargaining purposes 

 
 

In the First Amendment jurisprudence we will read for this debate objections about how the use of funds are 

tied to the idea of compelled speech. In places where service fees have been upheld non-union members have 

challenged the use of the service fee on certain types of spending. The court has considered this issue in 

Davenport v. Washington Educational Association and we will apply these categories to Ramirez v. West 

Setonia.  

 

Students should consider the discussion about spending in light of the above section on compelled speech and 

support. Whether an organization can use service fees to promote its own objectives has become a 

controversial issue. Does the payment of the service fee indicate some level of support?  

 

 

 Issues to Consider in your Analysis of Our Case:     

 

This debate should focus on the following two issues:  

1. Can the state of West Setonia compel workers in the in home educational program to 

contribute to the union that collectively bargains on their behalf; and  
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2. Was the use of funds by the union to recruit additional teachers an unacceptable political 

usage of funds?  

  

You can use any of the points discussed in the cases you are given to develop your argument for 

each of the above arguments. Be sure to carefully compare the facts in each case of the following 

four cases to those presented above. Of course, you can also use any other good public policy 

reasons that the court may not have considered.   
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Legal Precedent  

 
Abood et al., v. Detroit Board of Education 

4315 U.S. 209 (1977) 

Pointers! 
 

Petitioners: You will be tasked with distinguishing this case from Mr. Ramirez. Focus on the total 

control exercised by the state in Abood and compare it to the state of West Setonia and how they 

exercise control over In-Home Educators. 

 

Respondents: This case sets the standard for mandatory contributions to public sector unions for 

collective bargaining purposes. As a Respondent pay attention to the historical and practical reasons 

why the court reached the holding in this case. 

 

Opinion 

Mr. Justice STEWART delivered the opinion of the Court. 

The State of Michigan has enacted legislation authorizing a system for union representation of local 

governmental employees. A union and a local government employer are specifically permitted to agree to 

an “agency shop” arrangement, whereby every employee represented by a union even though not a union 

member must pay to the union, as a condition of employment, a service fee equal in amount to union dues. 

The issue before us is whether this arrangement violates the constitutional rights of government employees 

who object to public-sector unions as such or to various union activities financed by the compulsory service 

fees. 

I 

After a secret ballot election, the Detroit Federation of Teachers (Union) was certified in 1967 pursuant to 

Michigan law as the exclusive representative of teachers employed by the Detroit Board of Education 

(Board). The Union and the Board thereafter concluded a collective-bargaining agreement effective from 

July 1, 1969, to July 1, 1971. Among the agreement’s provisions was an “agency shop” clause, requiring 

every teacher who had not become a Union member within 60 days of hire (or within 60 days of January 26, 

1970, the effective date of the clause) to pay the Union a service charge equal to the regular dues required 

of Union members. A teacher who failed to meet this obligation was subject to discharge. Nothing in the 

agreement, however, required any teacher to join the Union, espouse the cause of unionism, or participate 

in any other way in Union affairs. 

On November 7, 1969 more than two months before the agency-shop clause was to become effective 

Christine Warczak and a number of other named teachers filed a class action in a state court, naming as 

defendants the Board, the Union, and several Union officials. Their complaint, as amended, alleged that they 

were unwilling or had refused to pay dues and that they opposed collective bargaining in the public sector. 

The amended complaint further alleged that the Union “carries on various social activities for the benefit of 

its members which are not available to non-members as a matter of right,” and that the Union is engaged 
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“in a number and variety of activities and programs which are economic, political, professional, 

scientific and religious in nature of which Plaintiffs do not approve, and in which they will have no 

voice, and which are not and will not be collective bargaining activities, i. e., the negotiation and 

administration of contracts with Defendant Board, and that a substantial part of the sums required to 

be paid under said Agency Shop Clause are used and will continue to be used for the support of such 

activities and programs, and not solely for the purpose of defraying the cost of Defendant Federation 

of its activities as bargaining agent for teachers employed by Defendant Board.”  

  

The complaint prayed that the agency-shop clause be declared invalid under state law and also under the 

United States Constitution as a deprivation of, inter alia, the plaintiffs’ freedom of association protected by 

the First and Fourteenth Amendments, and for such further relief as might be deemed appropriate. 

  

Upon the defendants’ motion for summary judgment, the trial court dismissed the action for failure to state 

a claim upon which relief could be granted. The plaintiffs appealed, and while their appeal was pending the 

Michigan Supreme Court ruled in Smigel v. Southgate Community School Dist., , that state law prohibited 

an agency shop in the public sector. Accordingly, the judgment in the Warczak case was vacated and 

remanded to the trial court for further proceedings consistent with the Smigel decision. 

Meanwhile, D. Louis Abood and other named teachers had filed a separate action in the same state trial 

court. The allegations in the complaint were virtually identical to those in Warczak, and similar relief was 

requested. This second action was held in abeyance pending disposition of the Warczak appeal, and when 

that case was remanded the two cases were consolidated in the trial court for consideration of the defendants’ 

renewed motion for summary judgment. 

On November 5, 1973, that motion was granted. The trial court noted that following the Smigel decision, 

the Michigan Legislature had in 1973 amended its Public Employment Relations Act so as expressly to 

authorize an agency shop. This amendment was applied retroactively by the trial court to validate the agency-

shop clause predating 1973 as a matter of state law, and the court ruled further that such a clause does not 

violate the Federal Constitution. 

 

The plaintiffs’ appeals were consolidated by the Michigan Court of Appeals, which ruled that the trial court 

had erred in giving retroactive application to the 1973 legislative amendment. The appellate court proceeded, 

however, to consider the constitutionality of the agency-shop clause, and upheld its facial validity on the 

authority of this Court’s decision in Railway Employes’ Dept. v. Hanson, which upheld the constitutionality 

under the First Amendment of a union-shop clause, authorized by the Railway Labor Act, requiring financial 

support of the exclusive bargaining representative by every member of the bargaining unit. Noting, however, 

that Michigan law also permits union expenditures for legislative lobbying and in support of political 

candidates, the state appellate court identified an issue explicitly not considered in Hanson the 

constitutionality of using compulsory service charges to further “political purposes” unrelated to collective 

bargaining. Although recognizing that such expenditures “could violate plaintiffs’ First and Fourteenth 

Amendment rights,” the court read this Court’s more recent decisions to require that an employee who seeks 

to vindicate such rights must “make known to the union those causes and candidates to which he objects.” 

Since the complaints had failed to allege that any such notification had been given, the court held that the 

plaintiffs were not entitled to restitution of any portion of the service charges. The trial court’s error on the 

retroactivity question, however, led the appellate court to reverse and remand the case. After the Supreme 

Court of Michigan denied review, the plaintiffs appealed to this Court, and we noted probable jurisdiction.  

II 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972118848&pubNum=595&originatingDoc=I1d1bb4939c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956124989&pubNum=708&originatingDoc=I1d1bb4939c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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A 

Consideration of the question whether an agency-shop provision in a collective-bargaining agreement 

covering governmental employees is, as such, constitutionally valid must begin with two cases in this Court 

that on their face go far toward resolving the issue. The cases are Railway Employees’ Dept. v. Hanson, 

supra, and Machinists v. Street, 367 U.S. 740,. 

 

In the Hanson case a group of railroad employees brought an action in a Nebraska court to enjoin 

enforcement of a union-shop agreement. The challenged clause was authorized, and indeed shielded from 

any attempt by a State to prohibit it, by the Railway Labor Act, Eleventh. The trial court granted the relief 

requested. The Nebraska Supreme Court upheld the injunction on the ground that employees who disagreed 

with the objectives promoted by union expenditures were deprived of the freedom of association protected 

by the First Amendment. This Court agreed that “justiciable questions under the First and Fifth Amendments 

were presented,”  but reversed the judgment of the Nebraska Supreme Court on the merits. Acknowledging 

that “(m)uch might be said pro and con ” about the union shop as a policy matter, the Court noted that it is 

Congress that is charged with identifying “(t)he ingredients of industrial peace and stabilized labor-

management relations . . . .” Congress determined that it would promote peaceful labor relations to permit a 

union and an employer to conclude an agreement requiring employees who obtain the benefit of union 

representation to share its cost, and that legislative judgment was surely an allowable one.  

  

The record in Hanson contained no evidence that union dues were used to force ideological conformity or 

otherwise to impair the free expression of employees, and the Court noted that “(i)f ‘assessments’ are in fact 

imposed for purposes not germane to collective bargaining, a different problem would be presented.” But 

the Court squarely held that “the requirement for financial support of the collective-bargaining agency by 

all who receive the benefits of its work . . . does not violate . . . the First . . . Amendmen(t).”  

The Court faced a similar question several years later in the Street case, which also involved a challenge to 

the constitutionality of a union shop authorized by the Railway Labor Act. In Street, however, the record 

contained findings that the union treasury to which all employees were required to contribute had been used 

“to finance the campaigns of candidates for federal and state offices whom (the plaintiffs) opposed, and to 

promote the propagation of political and economic doctrines, concepts and ideologies with which (they) 

disagreed.”  

The Court recognized that these findings presented constitutional “questions of the utmost gravity” not 

decided in Hanson, and therefore considered whether the Act could fairly be construed to avoid these 

constitutional issues. The Court concluded that the Act could be so construed, since only expenditures related 

to the union’s functions in negotiating and administering the collective-bargaining agreement and adjusting 

grievances and disputes fell within “the reasons . . . accepted by Congress why authority to make union-shop 

agreements was justified,” The Court rule, therefore, that the use of compulsory union dues for political 

purposes violated the Act itself. Nonetheless, it found that an injunction against enforcement of the union-

shop agreement as such was impermissible under Hanson, and remanded the case to the Supreme Court of 

Georgia so that a more limited remedy could be devised. 

 

The holding in Hanson, as elaborated in Street, reflects familiar doctrines in the federal labor laws. The 

principle of exclusive union representation, which underlies the National Labor Relations Act as well as the 

Railway Labor Act, is a central element in the congressional structuring of industrial relations. The 

designation of a single representative avoids the confusion that would result from attempting to enforce two 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125538&pubNum=708&originatingDoc=I1d1bb4939c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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or more agreements specifying different terms and conditions of employment. It prevents inter-union 

rivalries from creating dissension within the work force and eliminating the advantages to the employee of 

collectivization. It also frees the employer from the possibility of facing conflicting demands from different 

unions, and permits the employer and a single union to reach agreements and settlements that are not subject 

to attack from rival labor organizations.   

The designation of a union as exclusive representative carries with it great responsibilities. The tasks of 

negotiating and administering a collective-bargaining agreement and representing the interests of employees 

in settling disputes and processing grievances are continuing and difficult ones. They often entail expenditure 

of much time and money. The services of lawyers, expert negotiators, economists, and a research staff, as 

well as general administrative personnel, may be required. Moreover, in carrying out these duties, the union 

is obliged “fairly and equitably to represent all employees . . ., union and nonunion,” within the relevant unit. 

A union-shop arrangement has been thought to distribute fairly the cost of these activities among those who 

benefit, and it counteracts the incentive that employees might otherwise have to become “free riders” to 

refuse to contribute to the union while obtaining benefits  of union representation that necessarily accrue to 

all employees.  

 

To compel employees financially to support their collective-bargaining representative has an impact upon 

their First Amendment interests. An employee may very well have ideological objections to a wide variety 

of activities undertaken by the union in its role as exclusive representative. His moral or religious views 

about the desirability of abortion may not square with the union’s policy in negotiating a medical benefits 

plan. One individual might disagree with a union policy of negotiating limits on the right to strike, believing 

that to be the road to serfdom for the working class, while another might have economic or political 

objections to unionism itself. An employee might object to the union’s wage policy because it violates 

guidelines designed to limit inflation, or might object to the union’s seeking a clause in the collective-

bargaining agreement proscribing racial discrimination. The examples could be multiplied. To be required 

to help finance the union as a collective-bargaining agent might well be thought, therefore, to interfere in 

some way with an employee’s freedom to associate for the advancement of ideas, or to refrain from doing 

so, as he sees fit. But the judgment clearly made in Hanson and Street is that such interference as exists is 

constitutionally justified by the legislative assessment of the important contribution of the union shop to the 

system of labor relations established by Congress. “The furtherance of the common cause leaves some 

leeway for the leadership of the group. As long as they act to promote the cause which justified bringing the 

group together, the individual cannot withdraw his financial support merely because he disagrees with the 

group’s strategy. If that were allowed, we would be reversing the Hanson case, sub silentio.”  

 

B 

The National Labor Relations Act leaves regulation of the labor relations of state and local governments to 

the States. Michigan has chosen to establish for local government units a regulatory scheme which, although 

not identical in every respect to the NLRA or the Railway Labor Act, is broadly modeled after federal law. 

Under Michigan law employees of local government units enjoy rights parallel to those protected under 

federal legislation: the rights to self-organization and to bargain collectively. 

  

Several aspects of Michigan law that mirror provisions of the Railway Labor Act are of particular importance 

here. A union that obtains the support of a majority of employees in the appropriate bargaining unit is 

designated the exclusive representative of those employees. A union so designated is under a duty of fair 
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representation to all employees in the unit, whether or not union members. And in carrying out all of its 

various responsibilities, a recognized union may seek to have an agency-shop clause included in a collective-

bargaining agreement. Indeed, the 1973 amendment to the Michigan Law was specifically designed to 

authorize agency shops in order that “employees in the bargaining unit . . . share fairly in the financial support 

of their exclusive bargaining representative . . . .”  

 

The governmental interests advanced by the agency-shop provision in the Michigan statute are much the 

same as those promoted by similar provisions in federal labor law. The confusion and conflict that could 

arise if rival teachers’ unions, holding quite different views as to the proper class hours, class sizes, holidays, 

tenure provisions, and grievance procedures, each sought to obtain the employer’s agreement, are no 

different in kind from the evils that the exclusivity rule in the Railway Labor Act was designed to avoid.  

  

Our province is not to judge the wisdom of Michigan’s decision to authorize the agency shop in public 

employment. Rather, it is to adjudicate the constitutionality of that decision. The same important government 

interests recognized in the Hanson and Street cases presumptively support the impingement upon 

associational freedom created by the agency shop here at issue. Thus, insofar as the service charge is used 

to finance expenditures by the Union for the purposes of collective bargaining, contract administration, and 

grievance adjustment, those two decisions of this Court appear to require validation of the agency-shop 

agreement before us. 

  

While recognizing the apparent precedential weight of the Hanson and Street cases, the appellants advance 

two reasons why those decisions should not control decision of the present case. First, the appellants note 

that it is government employment that is involved here, thus directly implicating constitutional guarantees, 

in contrast to the private employment that was the subject of the Hanson and Street decisions. Second, the 

appellants say that in the public sector collective bargaining itself is inherently “political,” and that to require 

them to give financial support to it is to require the “ideological conformity” that the Court expressly found 

absent in the We find neither argument persuasive. 

Because it is employment by the State that is here involved, the appellants suggest that this case is governed 

by a long line of decisions holding that public employment cannot be conditioned upon the surrender of First 

Amendment rights. But, while the actions of public employers surely constitute “state action,” the union 

shop, as authorized by the Railway Labor Act, also was found to result from governmental action in Hanson. 

The plaintiffs’ claims in Hanson failed, not because there was no governmental action, but because there 

was no First Amendment violation. Appellants’ reliance on the “unconstitutional conditions” doctrine is 

therefore misplaced. Appellants’ reliance on the “unconstitutional conditions” doctrine is therefore 

misplaced. 

The appellants’ second argument is that in any event collective bargaining in the public sector is inherently 

“political” and thus requires a different result under the First and Fourteenth Amendments. This contention 

rests upon the important and often-noted differences in the nature of collective bargaining in the public and 

private sectors. A public employer, unlike his private counterpart, is not guided by the profit motive and 

constrained by the normal operation of the market. Municipal services are typically not priced, and where 

they are they tend to be regarded as in some sense “essential” and therefore are often price-inelastic. 

Although a public employer, like a private one, will wish to keep costs down, he lacks an important discipline 

against agreeing to increases in labor costs that in a market system would require price increases. A public-

sector union is correspondingly less concerned that high prices due to costly wage demands will decrease 

output and hence employment. 

The government officials making decisions as the public “employer” are less likely to act as a cohesive unit 
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than are managers in private industry, in part because different levels of public authority department 

managers, budgetary officials, and legislative bodies are involved, and in part, because each official may 

respond to a distinctive political constituency. In addition, the ease of negotiating a final agreement with the 

union may be severely limited by statutory restrictions, by the need for the approval of a higher executive 

authority or a legislative body, or by the commitment of budgetary decisions of critical importance to others. 

Finally, decision making by a public employer is above all a political process. The officials who represent 

the public employer are ultimately responsible to the electorate, which for this purpose can be viewed as 

comprising three overlapping classes of voters taxpayers, users of particular government services, and 

government employees. Through exercise of their political influence as part of the electorate, the employees 

have the opportunity to affect the decisions of government representatives who sit on the other side of the 

bargaining table. Whether these representatives accede to a union’s demands will depend upon a blend of 

political ingredients, including community sentiment about unionism generally and the involved union in 

particular, the degree of taxpayer resistance, and the views of voters as to the importance of the service 

involved and the relation between the demands and the quality of service. It is surely arguable, however, that 

permitting public employees to unionize and a union to bargain as their exclusive representative gives the 

employees more influence in the decision making process than is possessed by employees similarly 

organized in the private sector. 

The distinctive nature of public-sector bargaining has led to widespread discussion about the extent to which 

the law governing labor relations in the private sector provides an appropriate model. To take but one 

example, there has been considerable debate about the desirability of prohibiting public employee unions 

from striking, a step that the State of Michigan itself has taken, But although Michigan has not adopted the 

federal model of labor relations in every respect, it has determined that labor stability will be served by a 

system of exclusive representation and the permissive use of an agency shop in public employment. As 

already stated, there can be no principled basis for according that decision less weight in the constitutional 

balance than was given in Hanson to the congressional judgment reflected in the Railway Labor Act. The 

only remaining constitutional inquiry evoked by the appellants’ argument, therefore, is whether a public 

employee has a weightier First Amendment interest than a private employee in not being compelled to 

contribute to the costs of exclusive union representation. We think he does not. 

 

Public employees are not basically different from private employees; on the whole, they have the same sort 

of skills, the same needs, and seek the same advantages. “The uniqueness of public employment is not in the 

employees nor in the work performed; the uniqueness is in the special character of the employer.” Summers, 

Public Sector Bargaining: Problems of Governmental Decision-making, 44 U.Cin.L.Rev. 669, 670 (1975) 

(emphasis added). The very real differences between exclusive-agent collective bargaining in the public and 

private sectors are not such as to work any greater infringement upon the First Amendment interests of public 

employees. A public employee who believes that a union representing him is urging a course that is unwise 

as a matter of public policy is not barred from expressing his viewpoint. Besides voting in accordance with 

his convictions, every public employee is largely free to express his views, in public or private orally or in 

writing. With some exceptions not pertinent here, public employees are free to participate in the full range 

of political activities open to other citizens. Indeed, just this Term we have held that the First and Fourteenth 

Amendments protect the right of a public school teacher to oppose, at a public school board meeting, a 

position advanced by the teachers’ union. In so ruling we recognized that the principle of exclusivity cannot 

constitutionally be used to muzzle a public employee who, like any other citizen, might wish to express his 

view about governmental decisions concerning labor relations,  

  
[14] There can be no quarrel with the truism that because public employee unions attempt to influence 
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governmental policymaking, their activities and the views of members who disagree with them may be 

properly termed political. But that characterization does not raise the ideas and beliefs of public employees 

onto a higher plane than the ideas and beliefs of private employees. It is no doubt true that a central purpose 

of the First Amendment ‘was to protect the free discussion of governmental affairs.’ ” Post, at 1811, quoting 

Buckley v. Valeo, 424 U.S. 1, and Mills v. Alabama, 384 U.S. 214. But our cases have never suggested that 

expression about philosophical, social, artistic, economic, literary, or ethical matters to take a non-exhaustive 

list of labels is not entitled to full First Amendment protection. Union members in both the public and private 

sectors may find that a variety of union activities conflict with their beliefs. 

  

The differences between public- and private-sector collective bargaining simply do not translate into 

differences in First Amendment rights. Even those commentators most acutely aware of the distinctive nature 

of public-sector bargaining and most seriously concerned with its policy implications agree that “(t)he union 

security issue in the public sector . . . is fundamentally the same issue . . . as in the private sector. . . . No 

special dimension results from the fact that a union represents public rather than private employees.” H. 

Wellington & R. Winter, Jr., The Unions and the Cities 95-96 (1971). We conclude that the Michigan Court 

of Appeals was correct in viewing this Court’s decisions in Hanson and Street as controlling in the present 

case insofar as the service charges are applied to collective bargaining, contract administration, and 

grievance-adjustment purposes. 

C 

Because the Michigan Court of Appeals ruled that state law “sanctions the use of nonunion members’ fees 

for purposes other than collective bargaining,” and because the complaints allege that such expenditures 

were made, this case presents constitutional issues not decided in Hanson or Street. Indeed, Street embraced 

an interpretation of the Railway Labor Act not without its difficulties; precisely to avoid facing the 

constitutional issues presented by the use of union-shop dues for political and ideological purposes unrelated 

to collective bargaining. Since the state court’s construction of the Michigan statute is authoritative, 

however, we must confront those issues in this case. 

 

  

Our decisions establish with unmistakable clarity that the freedom of an individual to associate for the 

purpose of advancing beliefs and ideas is protected by the First and Fourteenth Amendments. Equally clear 

is the proposition that a government may not require an individual to relinquish rights guaranteed him by the 

First Amendment as a condition of public employment. The appellants argue that they fall within the 

protection of these cases because they have been prohibited, not from actively associating, but rather from 

refusing to associate. They specifically argue that they may constitutionally prevent the Union’s spending a 

part of their required service fees to contribute to political candidates and to express political views unrelated 

to its duties as exclusive bargaining representative. We have concluded that this argument is a meritorious 

one. 

  

  
[19] [20] The fact that the appellants are compelled to make, rather than prohibited from making, contributions 

for political purposes works no less an infringement of their constitutional rights. For at the heart of the First 

Amendment is the notion that an individual should be free to believe as he will, and that in a free society 

one’s beliefs should be shaped by his mind and his conscience rather than coerced by the State. And the 

freedom of belief is no incidental or secondary aspect of the First Amendment’s protections: 

  

“If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I1d1bb4939c9711d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_632&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_632
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what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to 

confess by word or act their faith therein.”  

  

These principles prohibit a State from compelling any individual to affirm his belief in God, or to associate 

with a political party, as a condition of retaining public employment. They are no less applicable to the case 

at bar, and they thus prohibit the appellees from requiring any of the appellants to contribute to the support 

of an ideological cause he may oppose as a condition of holding a job as a public school teacher. 

  

We do not hold that a union cannot constitutionally spend funds for the expression of political views, on 

behalf of political candidates, or toward the advancement of other ideological causes not germane to its 

duties as collective-bargaining representative. Rather, the Constitution requires only that such expenditures 

be financed from charges, dues, or assessments paid by employees who do not object to advancing those 

ideas and who are not coerced into doing so against their will by the threat of loss of governmental 

employment. 

  

There will, of course, be difficult problems in drawing lines between collective-bargaining activities, for 

which contributions may be compelled, and ideological activities unrelated to collective bargaining, for 

which such compulsion is prohibited. The Court held in Street, as a matter of statutory construction, that a 

similar line must be drawn under the Railway Labor Act, but in the public sector the line may be somewhat 

hazier. The process of establishing a written collective-bargaining agreement prescribing the terms and 

conditions of public employment may require not merely concord at the bargaining table, but subsequent 

approval by other public authorities; related budgetary and appropriations decisions might be seen as an 

integral part of the bargaining process. We have no occasion in this case, however, to try to define such a 

dividing line. The case comes to us after a judgment on the pleadings, and there is no evidentiary record of 

any kind. The allegations in the complaints are general ones, see supra, at 1788-1789, and the parties have 

neither briefed nor argued the question of what specific Union activities in the present context properly fall 

under the definition of collective bargaining. The lack of factual concreteness and adversary presentation to 

aid us in approaching the difficult line-drawing questions highlights the importance of avoiding unnecessary 

decision of constitutional questions. All that we decide is that the general allegations in the complaints, if 

proved, establish a cause of action under the First and Fourteenth Amendments. 

  

 

III 

In determining what remedy will be appropriate if the appellants prove their allegations, the objective must 

be to devise a way of preventing compulsory subsidization of ideological activity by employees who object 

thereto without restricting the Union’s ability to require every employee to contribute to the cost of 

collective-bargaining activities. This task is simplified by the guidance to be had from prior decisions. In 

Street, the plaintiffs had proved at trial that expenditures were being made for political purposes of various 

kinds, and the Court found those expenditures illegal under the Railway Labor Act. Moreover, in that case 

each plaintiff had “made known to the union representing his craft or class his dissent from the use of his 

money for political causes which he opposes.” The Court found that “(i)n that circumstance, the respective 

unions were without power to use payments thereafter tendered by them for such political causes.” Ibid. 

Since, however, Hanson had established that the union-shop agreement was not unlawful as such, the Court 

held that to enjoin its enforcement would “(sweep) too broadly.” The Court also found that an injunction 

prohibiting the union from expending dues for political purposes would be inappropriate, not only because 

of the basic policy reflected in the Norris-La Guardia Act against enjoining labor unions, but also because 
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those union members who do wish part of their dues to be used for political purposes have a right to associate 

to that end “without being silenced by the dissenters.” Against enjoining labor unions, but also because those 

union members who do wish part of their dues to be used for political purposes have a right to associate to 

that end “without being silenced by the dissenters.”  

  

After noting that “dissent is not to be presumed” and that only employees who have affirmatively made 

known to the union their opposition to political uses of their funds are entitled to relief, the Court sketched 

two possible remedies: First, “an injunction against expenditure for political causes opposed by each 

complaining employee of a sum, from those moneys to be spent by the union for political purposes, which 

is so much of the moneys exacted from him as is the proportion of the union’s total expenditures made for 

such political activities to the union’s total budget”; and second, restitution of a fraction of union dues paid 

equal to the fraction of total union expenditures that were made for political purposes opposed by the 

employee.  

The Court again considered the remedial question in Railway Clerks v. Allen, In that case employees who 

had refused to pay union-shop dues obtained injunctive relief in state court against enforcement of the union-

shop agreement. The employees had not notified the union prior to bringing the lawsuit of their opposition 

to political expenditures, and at trial, their testimony was principally that they opposed such expenditures, 

as a general matter. The Court held that the employees had adequately established their cause of action by 

manifesting “opposition to any political expenditures by the union,”, and that the requirement in Street that 

dissent be affirmatively indicated was satisfied by the allegations in the complaint that was filed, the Court 

indicated again the appropriateness of the two remedies sketched in Street ; reversed the judgment affirming 

issuance of the injunction; and remanded for determination of which expenditures were properly to be 

characterized as political and what percentage of total union expenditures they constituted. The Court in 

Allen described a “practical decree” that could properly be entered, providing for (1) the refund of a portion 

of the exacted funds in the proportion that union political expenditures bear to total union expenditures, and 

(2) the reduction of future exactions by the same proportion. Recognizing the difficulties posed by judicial 

administration of such a remedy, the Court also suggested that it would be highly desirable for unions to 

adopt a “voluntary plan by which dissenters would be afforded an internal union remedy.” Ibid. This last 

suggestion is particularly relevant to the case at bar, for the Union has adopted such a plan since the 

commencement of this litigation.  

Although Street and Allen were concerned with statutory rather than constitutional violations, that difference 

surely could not justify any lesser relief in this case. Judged by the standards of those cases, the Michigan 

Court of Appeals’ ruling that the appellants were entitled to no relief at this juncture was unduly restrictive. 

For all the reasons outlined in Street, the court was correct in denying the broad injunctive relief requested. 

But in holding that as a prerequisite to any relief each appellant must indicate to the Union the specific 

expenditures to which he objects, the Court of Appeals ignored the clear holding of Allen. As in Allen, the 

employees here indicated in their pleadings that they opposed ideological expenditures of any sort that are 

unrelated to collective bargaining. To require greater specificity would confront an individual employee with 

the dilemma of relinquishing either his right to withhold his support of ideological causes to which he objects 

or his freedom to maintain his own beliefs without public disclosure. It would also place on each employee 

the considerable burden of monitoring all of the numerous and shifting expenditures made by the Union that 

are unrelated to its duties as exclusive bargaining representative. 

  
[26] The Court of Appeals thus erred in holding that the plaintiffs are entitled to no relief if they can prove 

the allegations contained in their complaints, and in depriving them of an opportunity to establish their right 

to appropriate relief, such, for example, as the kind of remedies described in Street and Allen. In view of the 

newly adopted Union internal remedy, it may be appropriate under Michigan law, even if not strictly required 

by any doctrine of exhaustion of remedies, to defer further judicial proceedings pending the voluntary 
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utilization by the parties of that internal remedy as a possible means of settling the dispute.  

  

The judgment is vacated, and the case is remanded for further proceedings not inconsistent with this opinion. 

It is so ordered. 

 

Mr. Justice REHNQUIST, concurring. 

 

Had I joined the plurality opinion in Elrod v. Burns, I would find it virtually impossible to join the Court’s 

opinion in this case. In Elrod, the plurality stated: 

 

“The illuminating source to which we turn in performing the task (of constitutional adjudication) 

is the system of government the First Amendment was intended to protect, a democratic system 

whose proper functioning is indispensably dependent on the unfettered judgment of each citizen 

on matters of political concern. Our decision in obedience to the guidance of that source does 

not outlaw political parties or political campaigning and management. Parties are free to exist 

and their concomitant activities are free to continue. We require only that the rights of every 

citizen to believe as he will and to act and associate according to his beliefs be free to continue 

as well.”  

 

…  

I continue to believe, however, that the dissenting opinion of Mr. Justice Powell in Elrod v. Burns, supra, 

which I joined, correctly stated the governing principles of First and Fourteenth Amendment law in the case 

of public employees such as this. I am unable to see a constitutional distinction between a governmentally 

imposed requirement that a public employee be a Democrat or Republican or else lose his job, and a similar 

requirement that a public employee contribute to the collective-bargaining expenses of a labor union. I 

therefore join the opinion and judgment of the Court. 
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Lehnert, et al., v. Ferris Faculty Assocation 
500 U.S 507 (1991) 

Pointers!  
This case outlines the types of ways that the “service fee” may be spent without violating the non-union 

members First Amendment rights. The categories outlined in this case should be compared to the facts 

of our case.  
 

Petitioners: Make sure that the usage of funds by the INHEF union fits into the prohibited categories as 

described by the court in this case. 

 

Respondents: Consider the factors the court lays out for when funds can be used and for what purpose. 

Pay attention to the categories and the justification for the division. Focus on justifying the spending 

from our case in a way the fits the courts distinctions. 
 

Opinion 

Justice BLACKMUN announced the judgment of the Court and delivered the opinion of the Court with 

respect to Parts I, II, III-B, III-C, IV-B (except for the final paragraph), IV-D, IV-E, and IV-F, and an opinion 

with respect to Parts III-A and IV-A, the final paragraph of Part IV-B, and Parts IV-C and V, in which THE 

CHIEF JUSTICE, Justice WHITE, and Justice STEVENS join. 

 

This case presents issues concerning the constitutional limitations, if any, upon the payment, required as a 

condition of employment, of dues by a nonmember to a union in the public sector. 

  

I 
Michigan’s Public Employment Relations Act (Act), provides that a duly selected union shall serve as the 

exclusive collective-bargaining representative of public employees in a particular bargaining unit. The Act, 

which applies to faculty members of a public educational institution in Michigan, permits a union and a 

government employer to enter into an “agency-shop” arrangement under which employees within the 

bargaining unit who decline to become members of the union are compelled to pay a “service fee” to the 

union.  

  

Respondent Ferris Faculty Association (FFA), an affiliate of the Michigan Education Association (MEA) 

and the National Education Association (NEA), serves, pursuant to this provision, as the exclusive 

bargaining representative of the faculty of Ferris State College in Big Rapids, Mich. Ferris is a public 

institution established under the Michigan Constitution and is funded by the State. Since 1975, the FFA and 

Ferris have entered into successive collective-bargaining agreements containing agency-shop provisions. 

Those agreements were the fruit of negotiations between the FFA and respondent Board of Control, the 

governing body of Ferris.  

  

Subsequent to this Court’s decision in Abood v. Detroit Board of Education, 431 U.S. 209, in which the 

Court upheld the constitutionality of the Michigan agency-shop provision and outlined permissible uses of 

the compelled fee by public-employee unions, Ferris proposed, and the FFA agreed to, the agency-shop 

arrangement at issue here. That agreement required all employees in the bargaining unit who did not belong 

to the FFA to pay a service fee equivalent to the amount of dues required of a union member.3 Of the $284 
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service fee for 1981-1982, the period at issue, $24.80 went to the FFA, $211.20 to the MEA, and $48 to the 

NEA. 

  

Petitioners were members of the Ferris faculty during the period in question and objected to certain uses by 

the unions of their service fees. Petitioners instituted this action…in the United States District Court for the 

Western District of Michigan, claiming that the use of their fees for purposes other than negotiating and 

administering a collective-bargaining agreement with the Board of Control violated rights secured to them 

by the First and Fourteenth Amendments to the United States Constitution. Petitioners also claimed that the 

procedures implemented by the unions to determine and collect service fees were inadequate. 

  

After a 12-day bench trial, the District Court issued its opinion holding that certain union expenditures were 

chargeable to petitioners, that certain other expenditures were not chargeable as a matter of law, and that 

still other expenditures were not chargeable because the unions had failed to sustain their burden of proving 

that the expenditures were made for chargeable activities.  

  

Following a partial settlement, petitioners took an appeal limited to the claim that the District Court erred in 

holding that the costs of certain disputed union activities were constitutionally chargeable to the plaintiff 

faculty members. Specifically, petitioners objected to the District Court’s conclusion that the union 

constitutionally could charge them for the costs of (1) lobbying and electoral politics; (2) bargaining, 

litigation, and other activities on behalf of persons not in petitioners’ bargaining unit; (3) public-relations 

efforts; (4) miscellaneous professional activities; (5) meetings and conventions of the parent unions; and (6) 

preparation for a strike which, had it materialized, would have violated Michigan law. 

  

The Court of Appeals, with one judge dissenting in large part, affirmed. After reviewing this Court’s cases 

in the area, the court concluded that each of the challenged activities was sufficiently related to the unions’ 

duties as the exclusive bargaining representative of petitioners’ unit to justify compelling petitioners to assist 

in subsidizing it. The dissenting judge concurred with respect to convention expenses but disagreed with the 

majority’s resolution of the other items challenged. Because of the importance of the issues, we granted 

certiorari.  

  

II 
 It was not until the decision in Abood that this Court addressed the constitutionality of union-security 

provisions in the public-employment context. There, the Court upheld the same Michigan statute which is 

before us today against a facial First Amendment challenge. At the same time, it determined that the claim 

that a union has utilized an individual agency-shop agreement to force dissenting employees to subsidize 

ideological activities could establish, upon a proper showing, a First Amendment violation.  

  

Thus, although the Court’s decisions in this area prescribe a case-by-case analysis in determining which 

activities a union constitutionally may charge to dissenting employees, they also set forth several guidelines 

to be followed in making such determinations. Hanson and Street and their progeny teach that chargeable 

activities must (1) be “germane” to collective-bargaining activity; (2) be justified by the government’s vital 

policy interest in labor peace and avoiding “free riders”; and (3) not significantly add to the burdening of 

free speech that is inherent in the allowance of an agency or union shop. 

  

 

III 
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In arguing that these principles exclude the charges upheld by the Court of Appeals, petitioners propose two 

limitations on the use by public-sector unions of dissenters’ contributions. First, they urge that they may not 

be charged over their objection for lobbying activities that do not concern legislative ratification of, or fiscal 

appropriations for, their collective-bargaining agreement. Second, as to nonpolitical expenses, petitioners 

assert that the local union may not utilize dissenters’ fees for activities that, though closely related to 

collective bargaining generally, are not undertaken directly on behalf of the bargaining unit to which the 

objecting employees belong. We accept the former proposition but find the latter to be foreclosed by our 

prior decisions. 

  

A 
The burden upon freedom of expression is particularly great where, as here, the compelled speech is in a 

public context. By utilizing petitioners’ funds for political lobbying and to garner the support of the public 

in its endeavors, the union would use each dissenter as “an instrument for fostering public adherence to an 

ideological point of view he finds unacceptable.” The First Amendment protects the individual’s right of 

participation in these spheres from precisely this type of invasion. Where the subject of compelled speech is 

the discussion of governmental affairs, which is at the core of our First Amendment freedoms, the burden 

upon dissenters’ rights extends far beyond the acceptance of the agency shop and is constitutionally 

impermissible. 

  

Accordingly, we hold that the State constitutionally may not compel its employees to subsidize legislative 

lobbying or other political union activities outside the limited context of contract ratification or 

implementation. 

  

B 
Petitioners’ contention that they may be charged only for those collective-bargaining activities undertaken 

directly on behalf of their unit presents a closer question. While we consistently have looked to whether 

nonideological expenses are “germane to collective bargaining,” we have never interpreted that test to 

require a direct relationship between the expense at issue and some tangible benefit to the dissenters’ 

bargaining unit. 

  

We think that to require so close a connection would be to ignore the unified-membership structure under 

which many unions, including those here, operate. Under such arrangements, membership in the local union 

constitutes membership in the state and national parent organizations. 

  

The essence of the affiliation relationship is the notion that the parent will bring to bear its often considerable 

economic, political, and informational resources when the local is in need of them. Consequently, that part 

of a local’s affiliation fee which contributes to the pool of resources potentially available to the local is 

assessed for the bargaining unit’s protection, even if it is not actually expended on that unit in any particular 

membership year. 

   

We therefore conclude that a local bargaining representative may charge objecting employees for their pro 

rata share of the costs associated with otherwise chargeable activities of its state and national affiliates, even 

if those activities were not performed for the direct benefit of the objecting employees’ bargaining unit. This 

conclusion, however, does not serve to grant a local union carte blanche to expend dissenters’ dollars for 

bargaining activities wholly unrelated to the employees in their unit.  

 

IV 
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A 

The Court of Appeals found that the union could constitutionally charge petitioners for the costs of a Preserve 

Public Education (PPE) program designed to secure funds for public education in Michigan, and that portion 

of the MEA publication, the Teacher’s Voice, which reported these activities. Petitioners argue that, contrary 

to the findings of the courts below, the PPE program went beyond lobbying activity and sought to affect the 

outcome of ballot issues and “millages” or local taxes for the support of public schools. Given our conclusion 

as to lobbying and electoral politics generally, this factual dispute is of little consequence. None of these 

activities was shown to be oriented toward the ratification or implementation of petitioners’ collective-

bargaining agreement. We hold that none may be supported through the funds of objecting employees. 

  

B 
Petitioners next challenge the Court of Appeals’ allowance of several activities that the union did not 

undertake directly on behalf of persons within petitioners’ bargaining unit. This objection principally 

concerns NEA “program expenditures” destined for States other than Michigan, and the expenses of the 

Teacher’s Voice listed as “Collective Bargaining” and “Litigation.” Our conclusion that unions may bill 

dissenting employees for their share of general collective-bargaining costs of the state or national parent 

union is dispositive as to the bulk of the NEA expenditures. The District Court found these costs to be 

germane to collective bargaining and similar support services and we decline to disturb that finding. No 

greater relationship is necessary in the collective-bargaining context. 

  

This rationale does not extend, however, to the expenses of litigation that does not concern the dissenting 

employees’ bargaining unit or, by extension, to union literature reporting on such activities. While 

respondents are clearly correct that precedent established through litigation on behalf of one unit may 

ultimately be of some use to another unit, we find extranet litigation to be more akin to lobbying in both kind 

and effect.  

 

C 
The Court of Appeals determined that the union constitutionally could charge petitioners for certain public 

relations expenditures. In this connection, the court said: “Public relations expenditures designed to enhance 

the reputation of the teaching profession ... are, in our opinion, sufficiently related to the unions’ duty to 

represent bargaining unit employees effectively so as to be chargeable to dissenters.” We disagree. Like the 

challenged lobbying conduct, the public relations activities at issue here entailed speech of a political nature 

in a public forum. More important, public speech in support of the teaching profession generally is not 

sufficiently related to the union’s collective-bargaining functions to justify compelling dissenting employees 

to support it. Expression of this kind extends beyond the negotiation and grievance-resolution contexts and 

imposes a substantially greater burden upon First Amendment rights than do the latter activities. 

   

D 
The District Court and the Court of Appeals allowed charges for those portions of the Teachers’ Voice that 

concern teaching and education generally, professional development, unemployment, job opportunities, 

award programs of the MEA, and other miscellaneous matters. Informational support services such as these 

are neither political nor public in nature. Although they do not directly concern the members of petitioners’ 

bargaining unit, these expenditures are for the benefit of all and we discern no additional infringement of 

First Amendment rights that they might occasion. In short, we agree with the Court of Appeals that these 

expenses are comparable to the de minimis social activity charges approved in Ellis. 

  

E 
The Court of Appeals ruled that the union could use the fees of objecting employees to send FFA delegates 
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to the MEA and the NEA conventions and to participate in the 13E Coordinating Council, another union 

structure. Petitioners challenge that determination and argue that, unlike the national convention expenses 

found to be chargeable to dissenters in Ellis, the meetings at issue here were those of affiliated parent unions 

rather than the local, and therefore do not relate exclusively to petitioners’ unit. 

  

We need not determine whether petitioners could be commanded to support all the expenses of these 

conventions. The question before the Court is simply whether the unions may constitutionally require 

petitioners to subsidize the participation in these events of delegates from the local. We hold that they may. 

That the conventions were not solely devoted to the activities of the FFA does not prevent the unions from 

requiring petitioners’ support. We conclude above that the First Amendment does not require so close a 

connection. Moreover, participation by members of the local in the formal activities of the parent is likely 

to be an important benefit of affiliation.  

 

F 
The chargeability of expenses incident to preparation for a strike which all concede would have been illegal 

under Michigan law, is a provocative question. At the beginning of the 1981-1982 fiscal year, the FFA and 

Ferris were engaged in negotiating a new collective-bargaining agreement. The union perceived these efforts 

to be ineffective and began to prepare a “job action” or, in more familiar terms, to go out on strike. These 

preparations entailed the creation by the FFA and the MEA of a “crisis center” or “strike headquarters.”  

  

Had the FFA actually engaged in an illegal strike, the union clearly could not have charged the expenses 

incident to that strike to petitioners. We can imagine no legitimate governmental interest that would be 

served by compelling objecting employees to subsidize activity that the State has chosen to disallow. 

Similarly, one might expect the State to prohibit unions from using dissenters’ funds to threaten or prepare 

for such conduct. The Michigan Legislature, however, has chosen not to impose such a restriction, and we 

do not find the First Amendment to require that limitation. 

  

Petitioners can identify no determination by the State of Michigan that mere preparation for an illegal strike 

is itself illegal or against public policy, and we are aware of none. Further, we accept the rationale provided 

by the Court of Appeals in upholding these charges that such expenditures fall “within the range of 

reasonable bargaining tools available to a public sector union during contract negotiations.” The District 

Court expressly credited trial testimony by an MEA representative that outward preparations for a potential 

strike serve as an effective bargaining tool and that only one out of every seven or eight “job action 

investigations” actually culminates in a strike. The Court of Appeals properly reviewed this finding for clear 

error. 

  

In sum, these expenses are substantively indistinguishable from those appurtenant to collective-bargaining 

negotiations. The District Court and the Court of Appeals concluded, and we agree, that they aid in those 

negotiations and inure to the direct benefit of members of the dissenters’ unit. Further, they impose no 

additional burden upon First Amendment rights. The union may properly charge petitioners for those costs. 

V 

The judgment of the Court of Appeals is affirmed in part and reversed in part, and the case is remanded for 

further proceedings consistent with this opinion. 
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Davenport v. Washington Education Association 
551 U.S. 177 (2007) 

 

Pointers! 

This cases held that it does not violated the First Amendment to require public sector unions to 

receive affirmative authorization to spend service fees for election related purposed.  

Petitioners: Our case does not necessarily involve election spending but it does involved 

spending without affirmative authorization. Utilize this case to talk about the role of the union 

and how it has violated Mr. Ramirez’s First Amendment rights.  

 

Respondents: The Court says that requiring affirmative authority does not violate the First 

Amendment, but does it make a claim about requiring affirmative authority as part of the First 

Amendment? Compare the setup of the union in this case to our case. 

  

Opinion 

Justice SCALIA delivered the opinion of the Court. 

 

The State of Washington prohibits labor unions from using the agency-shop fees of a nonmember for 

election-related purposes unless the nonmember affirmatively consents. We decide whether this restriction, 

as applied to public-sector labor unions, violates the First Amendment. 

  

I 
The National Labor Relations Act leaves States free to regulate their labor relationships with their public 

employees. The labor laws of many States authorize a union and a government employer to enter into what 

is commonly known as an agency-shop agreement. This arrangement entitles the union to levy a fee on 

employees who are not union members but who are nevertheless represented by the union in collective 

bargaining. The primary purpose of such arrangements is to prevent nonmembers from free-riding on the 

union’s efforts, sharing the employment benefits obtained by the union’s collective bargaining without 

sharing the costs incurred. However, agency-shop arrangements in the public sector raise First Amendment 

concerns because they force individuals to contribute money to unions as a condition of government 

employment. Thus, in Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), we held that public-sector unions 

are constitutionally prohibited from using the fees of objecting nonmembers for ideological purposes that 

are not germane to the union’s collective-bargaining duties. And in Teachers v. Hudson, 475 U.S. 292 

(1986), we set forth various procedural requirements that public-sector unions collecting agency fees must 

observe in order to ensure that an objecting nonmember can prevent the use of his fees for impermissible 

purposes. Neither Hudson nor any of our other cases, however, has held that the First Amendment mandates 

that a public-sector union obtain affirmative consent before spending a nonmember’s agency fees for 

purposes not chargeable under Abood. 

  

The State of Washington has authorized public-sector unions to negotiate agency-shop agreements. Where 

such agreements are in effect, Washington law allows the union to charge nonmembers an agency fee 

equivalent to the full membership dues of the union and to have this fee collected by the employer through 
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payroll deductions. However, § 42.17.760 (hereinafter § 760), which is a provision of the Fair Campaign 

Practices Act (a state initiative approved by the voters of Washington in 1992), restricts the union’s ability 

to spend the agency fees that it collects. Section 760, as it stood when the decision under review was 

rendered, provided: 

“A labor organization may not use agency shop fees paid by an individual who is not a member of the 

organization to make contributions or expenditures to influence an election or to operate a political committee, 

unless affirmatively authorized by the individual.”  

  

Respondent, the exclusive bargaining agent for approximately 70,000 public educational employees, 

collected agency fees from nonmembers that it represented in collective bargaining. Consistent with its 

responsibilities under Abood and Hudson (or so we assume for purposes of these cases), respondent sent a 

“Hudson packet” to all nonmembers twice a year, notifying them of their right to object to paying fees for 

nonchargeable expenditures, and giving them three options: (1) pay full agency fees by not objecting within 

30 days; (2) object to paying for nonchargeable expenses and receive a rebate as calculated by respondent; 

or (3) object to paying for nonchargeable expenses and receive a rebate as determined by an arbitrator. 

Respondent held in escrow any agency fees that were reasonably in dispute until the Hudson process was 

complete. 

  

In 2001, respondent found itself in Washington state courts defending, in two separate lawsuits, its 

expenditures of nonmembers’ agency fees. The first lawsuit was brought by the State of Washington, 

petitioner in No. 05–1657, and the second was brought as a putative class action by several nonmembers of 

the union, petitioners in No. 05–1589. Both suits claimed that respondent’s use of agency fees was in 

violation of § 760. Petitioners alleged that respondent had failed to obtain affirmative authorization from 

nonmembers before using their agency fees for the election-related purposes specified in § 760. In No. 05–

1657, after a trial on the merits, the trial court found that respondent had violated § 760 and awarded the 

State both monetary and injunctive relief. In No. 05–1589, a different trial judge held that § 760 provided a 

private right of action, certified the class, and stayed further proceedings pending interlocutory appeal. 

  

After intermediate appellate court proceedings, a divided Supreme Court of Washington held that, although 

a nonmember’s failure to object after receiving respondent’s “Hudson packet” did not satisfy § 760’s 

affirmative-authorization requirement as a matter of state law, the statute’s imposition of such a requirement 

violated the First Amendment of the Federal Constitution. The court reasoned that this Court’s agency-fee 

jurisprudence established a balance between the First Amendment rights of unions and of nonmembers, and 

that § 760 triggered heightened First Amendment scrutiny because it deviated from that balance by imposing 

on respondent the burden of confirming that a nonmember does not object to the expenditure of his agency 

fees for electoral purposes. We granted certiorari.  

  

II 
The public-sector agency-shop arrangement authorizes a union to levy fees on government employees who 

do not wish to join the union. Regardless of one’s views as to the desirability of agency-shop agreements, it 

is undeniably unusual for a government agency to give a private entity the power, in essence, to tax 

government employees. As applied to agency-shop agreements with public-sector unions like respondent, § 

760 is simply a condition on the union’s exercise of this extraordinary power, prohibiting expenditure of a 

nonmember’s agency fees for election-related purposes unless the nonmember affirmatively consents. The 

notion that this modest limitation upon an extraordinary benefit violates the First Amendment is, to say the 

least, counterintuitive. Respondent concedes that Washington could have gone much further, restricting 

public-sector agency fees to the portion of union dues devoted to collective bargaining. Indeed, it is 

uncontested that it would be constitutional for Washington to eliminate agency fees entirely. For the reasons 
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that follow, we conclude that the far less restrictive limitation the voters of Washington placed on 

respondent’s authorization to exact money from government employees is of no greater constitutional 

concern. 

  

A 
The principal reason the Supreme Court of Washington concluded that § 760 was unconstitutional was that 

it believed that our agency-fee cases, having balanced the constitutional rights of unions and of nonmembers, 

dictated that a nonmember must shoulder the burden of objecting before a union can be barred from spending 

his fees for purposes impermissible under Abood. The court reached this conclusion primarily because our 

cases have repeatedly invoked the following proposition: “ ‘[D]issent is not to be presumed—it must 

affirmatively be made known to the union by the dissenting employee. The court concluded that § 760 

triggered heightened First Amendment scrutiny because it deviated from this perceived constitutional 

balance by requiring unions to obtain affirmative consent. 

  

This interpretation of our agency-fee cases extends them well beyond their proper ambit. Those cases were 

not balancing constitutional rights in the manner respondent suggests, for the simple reason that unions have 

no constitutional entitlement to the fees of nonmember-employees. We have never suggested that the First 

Amendment is implicated whenever governments place limitations on a union’s entitlement to agency fees 

above and beyond what Abood and Hudson require. To the contrary, we have described Hudson as 

“outlin[ing] a minimum set of procedures by which a [public-sector] union in an agency-shop relationship 

could meet its requirement under Abood.” The mere fact that Washington required more than the Hudson 

minimum does not trigger First Amendment scrutiny. The constitutional floor for unions’ collection and 

spending of agency fees is not also a constitutional ceiling for state-imposed restrictions. 

  

The Supreme Court of Washington read far too much into our admonition that “dissent is not to be 

presumed.” We meant only that it would be improper for a court to enjoin the expenditure of the agency fees 

of all employees, including those who had not objected, when the statutory or constitutional limitations 

established in those cases could be satisfied by a narrower remedy. But, as the dissenting justices below 

correctly recognized, our repeated affirmation that courts have an obligation to interfere with a union’s 

statutory entitlement no more than is necessary to vindicate the rights of nonmembers does not imply that 

legislatures (or voters) themselves cannot limit the scope of that entitlement. 

 

B 
Respondent defends the judgment below on a ground quite different from the mistaken rationale adopted by 

the Supreme Court of Washington. Its argument begins with the premise that § 760 is a limitation on how 

the union may spend “its” money, citing for that proposition the Washington Supreme Court’s description 

of § 760 as encumbering funds that are lawfully within a union’s possession. It argues that, under the rigorous 

First Amendment scrutiny required by those cases, § 760 is unconstitutional because it applies to ballot 

propositions and because it does not limit equivalent election-related expenditures by corporations. 

  

The Supreme Court of Washington’s description of § 760 notwithstanding, our campaign-finance cases are 

not on point. For purposes of the First Amendment, it is entirely immaterial that § 760 restricts a union’s use 

of funds only after those funds are already within the union’s lawful possession under Washington law. What 

matters is that public-sector agency fees are in the union’s possession only because Washington and its 

union-contracting government agencies have compelled their employees to pay those fees. The cases upon 

which respondent relies deal with governmental restrictions on how a regulated entity may spend money 

that has come into its possession without the assistance of governmental coercion of its employees. As 

applied to public-sector unions, § 760 is not fairly described as a restriction on how the union can spend “its” 
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money; it is a condition placed upon the union’s extraordinary state entitlement to acquire and spend other 

people’s money.  

  

The question that must be asked, therefore, is whether § 760 is a constitutional condition on the authorization 

that public-sector unions enjoy to charge government employees agency fees. Respondent essentially 

answers that the statute unconstitutionally draws distinctions based on the content of the union’s speech, 

requiring affirmative consent only for election-related expenditures while permitting expenditures for the 

rest of the purposes not chargeable under Abood unless the nonmember objects. The contention that this 

amounts to unconstitutional content-based discrimination is off the mark. 

  

It is true enough that content-based regulations of speech are presumptively invalid. We have recognized, 

however, that “[t]he rationale of the general prohibition ... is that content discrimination ‘raises the specter 

that the Government may effectively drive certain ideas or viewpoints from the marketplace.’ And we have 

identified numerous situations in which that risk is inconsequential, so that strict scrutiny is unwarranted. 

For example, speech that is obscene or defamatory can be constitutionally proscribed because the social 

interest in order and morality outweighs the negligible contribution of those categories of speech to the 

marketplace of ideas. Similarly, content discrimination among various instances of a class of proscribable 

speech does not pose a threat to the marketplace of ideas when the selected subclass is chosen for the very 

reason that the entire class can be proscribed. Of particular relevance here, our cases recognize that the risk 

that content-based distinctions will impermissibly interfere with the marketplace of ideas is sometimes 

attenuated when the government is acting in a capacity other than as regulator. Accordingly, it is well 

established that the government can make content-based distinctions when it subsidizes speech. And it is 

also black-letter law that, when the government permits speech on government property that is a nonpublic 

forum, it can exclude speakers on the basis of their subject matter, so long as the distinctions drawn are 

viewpoint neutral and reasonable in light of the purpose served by the forum.  

  

The principle underlying our treatment of those situations is equally applicable to the narrow circumstances 

of these cases. We do not believe that the voters of Washington impermissibly distorted the marketplace of 

ideas when they placed a reasonable, viewpoint-neutral limitation on the State’s general authorization 

allowing public-sector unions to acquire and spend the money of government employees. As the Supreme 

Court of Washington recognized, the voters of Washington sought to protect the integrity of the election 

process, which the voters evidently thought was being impaired by the infusion of money extracted from 

nonmembers of unions without their consent. The restriction on the state-bestowed entitlement was thus 

limited to the state-created harm that the voters sought to remedy. The voters did not have to enact an across-

the-board limitation on the use of nonmembers’ agency fees by public-sector unions in order to vindicate 

their more narrow concern with the integrity of the election process. We said in R.A.V. that, when totally 

proscribable speech is at issue, content-based regulation is permissible so long as “there is no realistic 

possibility that official suppression of ideas is afoot.” HYPERLINK 

"http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111890&pubNum=708&

originatingDoc=I98afaa751a7411dc8471eea21d4a0625&refType=RP&originationContext=document&vr

=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)" We think the same is true 

when, as here, an extraordinary and totally repealable authorization to coerce payment from government 

employees is at issue. Even if it be thought necessary that the content limitation be reasonable and viewpoint 

neutral, the statute satisfies that requirement. Quite obviously, no suppression of ideas is afoot, since the 

union remains as free as any other entity to participate in the electoral process with all available funds other 

than the state-coerced agency fees lacking affirmative permission. In sum, given the unique context of 

public-sector agency-shop arrangements, the content-based nature of § 760 does not violate the First 

Amendment. 
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We emphasize an important limitation upon our holding: We uphold § 760 only as applied to public-sector 

unions such as respondent. Section 760 applies on its face to both public- and private-sector unions in 

Washington. Since private-sector unions collect agency fees through contractually required action taken by 

private employers rather than by government agencies, Washington’s regulation of those private 

arrangements presents a somewhat different constitutional question. We need not answer that question today, 

however, because at no stage of this litigation has respondent made an overbreadth challenge. Instead, 

respondent has consistently argued simply that § 760 is unconstitutional as applied to itself. The only purpose 

for which it has noted the statute’s applicability to private-sector unions is to establish that the statute was 

meant to be a general limitation on electoral speech, and not just a condition on state agencies’ authorization 

of compulsory agency fees. See Brief for Respondent 24, 48. That limited contention, however, is both 

unconvincing and immaterial. The purpose of the voters of Washington was undoubtedly the general one of 

protecting the integrity of elections by limiting electoral spending in certain ways. But § 760, though 

applicable to all unions, served that purpose through very different means depending on the type of union 

involved: It conditioned public-sector unions’ authorization to coerce fees from government employees at 

the same time that it regulated private-sector unions’ collective-bargaining agreements. The constitutionality 

of the means chosen with respect to private-sector unions has no bearing on whether § 760 is constitutional 

as applied to public-sector unions. 

  

* * * 
We hold that it does not violate the First Amendment for a State to require that its public-sector unions 

receive affirmative authorization from a nonmember before spending that nonmember’s agency fees for 

election-related purposes. We therefore vacate the judgment of the Supreme Court of Washington and 

remand the cases for further proceedings not inconsistent with this opinion. 

  

It is so ordered. 
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Pamela HARRIS et al. v. Pat QUINN 

573 U.S. ____ 
 (2014) 

POINTERS! 

 

Petitioners: This is the leading case for your argument. The Supreme Court decides that the workers 
cannot be compelled to join the union/pay dues because they are not “full-fledged” employees. Work with 
the language and the distinctions in this case and apply them to the Petitioner. 

Respondents: Respondents will attempt to distinguish the statutory methods used by Illinois from West 
Setonia. While some of the attributes of the program are similar, there are differences. Respondent’s task 
it to find these differences and argue that they justify further government intervention. 

Justice ALITO delivered the opinion of the Court. 

 

This case presents the question whether the First Amendment permits a State to compel personal care 

providers to subsidize speech on matters of public concern by a union that they do not wish to join or support. 

We hold that it does not, and we therefore reverse the judgment of the Court of Appeals. 

I 

A 

Millions of Americans, due to age, illness, or injury, are unable to live in their own homes without assistance 

and are unable to afford the expense of in-home care. In order to prevent these individuals from having to 

enter a nursing home or other facility, the federal Medicaid program funds state-run programs that provide 

in-home services to individuals whose conditions would otherwise require institutionalization. A State that 

adopts such a program receives federal funds to compensate persons who attend to the daily needs of 

individuals needing in-home care. Almost every State has established such a program.  

  

One of those States is Illinois, which has created the Illinois Department of Human Services Home Services 

Program, known colloquially as the state “Rehabilitation Program.” “[D]esigned to prevent the unnecessary 

institutionalization of individuals who may instead be satisfactorily maintained at home at a lesser cost to 

the State,” § 676.10(a), the Rehabilitation Program allows participants to hire a “personal assistant” who 

provides homecare services tailored to the individual’s needs. Many of these personal assistants are relatives 

of the person receiving care, and some of them provide care in their own homes. 

  

Illinois law establishes an employer-employee relationship between the person receiving the care and the 

person providing it. The law states explicitly that the person receiving home care—the “customer”—“shall 

be the employer of the [personal assistant].” A “personal assistant” is defined as “an individual employed by 

the customer to provide ... varied services that have been approved by the customer’s physician,” and the 

law makes clear that Illinois “shall not have control or input in the employment relationship between the 

customer and the personal assistants.”  

  

Other provisions of the law emphasize the customer’s employer status. The customer “is responsible for 

controlling all aspects of the employment relationship between the customer and the [personal assistant (or 
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PA) ], including, without limitation, locating and hiring the PA, training the PA, directing, evaluating and 

otherwise supervising the work performed by the personal assistant, imposing ... disciplinary action against 

the PA, and terminating the employment relationship between the customer and the PA.” In general, the 

customer “has complete discretion in which Personal Assistant he/she wishes to hire.”  

  

A customer also controls the contents of the document, the Service Plan that lists the services that the 

customer will receive. § 684.10(a). No Service Plan may take effect without the approval of both the 

customer and the customer’s physician. See § 684.10, 684.40, 684.50, 684.75. Service Plans are highly 

individualized. The Illinois State Labor Relations Board noted in 1985 that “[t]here is no typical employment 

arrangement here, public or otherwise; rather, there simply exists an arrangement whereby the state of 

Illinois pays individuals ... to work under the direction and control of private third parties.”  

  

While customers exercise predominant control over their employment relationship with personal assistants, 

the State, subsidized by the federal Medicaid program, pays the personal assistants’ salaries. The amount 

paid varies depending on the services provided, but as a general matter, it “corresponds to the amount the 

State would expect to pay for the nursing care component of institutionalization if the individual chose 

institutionalization.”  

  

Other than providing compensation, the State’s role is comparatively small. The State sets some basic 

threshold qualifications for employment. (For example, a personal assistant must have a Social Security 

number, must possess basic communication skills, and must complete an employment agreement with the 

customer. The State mandates an annual performance review by the customer, helps the customer conduct 

that review, and mediates disagreements between customers and their personal assistants. The State suggests 

certain duties that personal assistants should assume, such as performing “household tasks,” “shopping,” 

providing “personal care,” performing “incidental health care tasks,” and “monitoring to ensure the health 

and safety of the customer.” In addition, a state employee must “identify the appropriate level of service 

provider” “based on the customer’s approval of the initial Service Plan, and must sign each customer’s 

Service Plan. 

  

 

B 

Section 6 of the Illinois Public Labor Relations Act (PLRA) authorizes state employees to join labor unions 

and to bargain collectively on the terms and conditions of employment. This law applies to “[e]mployees of 

the State and any political subdivision of the State,” subject to certain exceptions, and it provides for a union 

to be recognized if it is “designated by the [Public Labor Relations] Board as the representative of the 

majority of public employees in an appropriate unit....”  

  

The PLRA contains an agency-fee provision, i.e., a provision under which members of a bargaining unit 

who do not wish to join the union are nevertheless required to pay a fee to the union. Labeled a “fair share” 

provision, this section of the PLRA provides: “When a collective bargaining agreement is entered into with 

an exclusive representative, it may include in the agreement a provision requiring employees covered by the 

agreement who are not members of the organization to pay their proportionate share of the costs of the 

collective-bargaining process, contract administration and pursuing matters affecting wages, hours and 

conditions of employment.” This payment is “deducted by the employer from the earnings of the nonmember 

employees and paid to the employee organization.” 
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In the 1980’s, the Service Employees International Union (SEIU) petitioned the Illinois Labor Relations 

Board for permission to represent personal assistants employed by customers in the Rehabilitation Program, 

but the board rebuffed this effort. The board concluded that “it is clear ... that [Illinois] does not exercise the 

type of control over the petitioned-for employees necessary to be considered, in the collective bargaining 

context envisioned by the [PLRA], their ‘employer’ or, at least, their sole employer.” 

  

In March 2003, however, Illinois’ newly elected Governor, Rod Blagojevich, circumvented this decision by 

issuing Executive Order 2003–08. The order noted the Illinois Labor Relations Board decision but 

nevertheless called for state recognition of a union as the personal assistants’ exclusive representative for 

the purpose of collective bargaining with the State. This was necessary, Gov. Blagojevich declared, so that 

the State could “receive feedback from the personal assistants in order to effectively and efficiently deliver 

home services.” Without such representation, the Governor proclaimed, personal assistants “cannot 

effectively voice their concerns about the organization of the Home Services program, their role in the 

program, or the terms and conditions of their employment under the Program.”  

  

Several months later, the Illinois Legislature codified that executive order by amending the PLRA. Pub. Act 

no. 93–204, § 5, 2003 Ill. Laws p. 1930. While acknowledging “the right of the persons receiving services 

... to hire and fire personal assistants or supervise them,” the Act declared personal assistants to be “public 

employees” of the State of Illinois—but “[s]olely for the purposes of coverage under the Illinois Public 

Labor Relations Act.”. The statute emphasized that personal assistants are not state employees for any other 

purpose, “including but not limited to, purposes of vicarious liability in tort and purposes of statutory 

retirement or health insurance benefits.”  

  

Following a vote, SEIU Healthcare Illinois & Indiana (SEIU–HII) was designated as the personal assistants’ 

exclusive representative for purposes of collective bargaining. The union and the State subsequently entered 

into collective-bargaining agreements that require all personal assistants who are not union members to pay 

a “fair share” of the union dues. These payments are deducted directly from the personal assistants’ Medicaid 

payments.  The record in this case shows that each year, personal assistants in Illinois pay SEIU–HII more 

than $3.6 million in fees. 

  

II 

In upholding the constitutionality of the Illinois law, the Seventh Circuit relied on this Court’s decision in 

Abood, which held that state employees who choose not to join a public-sector union may nevertheless be 

compelled to pay an agency fee to support union work that is related to the collective-bargaining process. 

Two Terms ago, in Knox v. Service Employees, (2012), we pointed out that Abood is “something of an 

anomaly.”  ‘The primary purpose’ of permitting unions to collect fees from nonmembers,” we noted, “is ‘to 

prevent nonmembers from free-riding on the union’s efforts, sharing the employment benefits obtained by 

the union’s collective bargaining without sharing the costs incurred.’ ” But “[s]uch free-rider arguments ... 

are generally insufficient to overcome First Amendment objections.”  

  

For this reason, Abood stands out, but the State of Illinois now asks us to sanction what amounts to a very 

significant expansion of Abood—so that it applies, not just to full-fledged public employees, but also to 

others who are deemed to be public employees solely for the purpose of unionization and the collection of 

an agency fee. Faced with this argument, we begin by examining the path that led to this Court’s decision in 

Abood. 
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C 

This brings us to Abood, which involved a public-sector collective-bargaining agreement. The Detroit 

Federation of Teachers served “as the exclusive representative of teachers employed by the Detroit Board 

of Education. The collective-bargaining agreement between the union and the board contained an agency-

shop clause requiring every teacher to “pay the Union a service charge equal to the regular dues required of 

Union members.” A putative class of teachers sued to invalidate this clause. Asserting that “they opposed 

collective bargaining in the public sector,” the plaintiffs argued that “ ‘a substantial part’ ” of their dues 

would be used to fund union “ ‘activities and programs which are economic, political, professional, scientific 

and religious in nature of which Plaintiffs do not approve, and in which they will have no voice.’ ” 

  

This Court treated the First Amendment issue as largely settled by Hanson and Street. The Court 

acknowledged that Street was resolved as a matter of statutory construction without reaching any 

constitutional issues, and the Court recognized that forced membership and forced contributions impinge on 

free speech and associational rights, But the Court dismissed the objecting teachers’ constitutional arguments 

with this observation: “[T]he judgment clearly made in Hanson and Street is that such interference as exists 

is constitutionally justified by the legislative assessment of the important contribution of the union shop to 

the system of labor relations established by Congress.”  

  

The Abood Court understood Hanson and Street to have upheld union-shop agreements in the private sector 

based on two primary considerations: the desirability of “labor peace” and the problem of “ ‘free riders[hip].’ 

” 

  

The Court thought that agency-shop provisions promote labor peace because the Court saw a close link 

between such provisions and the “principle of exclusive union representation.” This principle, the Court 

explained, “prevents inter-union rivalries from creating dissension within the work force and eliminating the 

advantages to the employee of collectivization.” In addition, the Court noted, the “designation of a single 

representative avoids the confusion that would result from attempting to enforce two or more agreements 

specifying different terms and conditions of employment.” And the Court pointed out that exclusive 

representation “frees the employer from the possibility of facing conflicting demands from different unions, 

and permits the employer and a single union to reach agreements and settlements that are not subject to 

attack from rival labor organizations.”  

  

Turning to the problem of free ridership, Abood noted that a union must “ ‘fairly and equitably ... represent 

all employees’ ” regardless of union membership, and the Court wrote as follows: The “union-shop 

arrangement has been thought to distribute fairly the cost of these activities among those who benefit, and it 

counteracts the incentive that employees might otherwise have to become ‘free riders’ to refuse to contribute 

to the union while obtaining benefits of union representation.”  

  

The plaintiffs in Abood argued that Hanson and Street should not be given much weight because they did 

not arise in the public sector, and the Court acknowledged that public-sector bargaining is different from 

private-sector bargaining in some notable respects. For example, although public and private employers both 

desire to keep costs down, the Court recognized that a public employer “lacks an important discipline against 

agreeing to increases in labor costs that in a market system would require price increases.” The Court also 

noted that “decision making by a public employer is above all a political process” undertaken by people 

“ultimately responsible to the electorate.” Thus, whether a public employer accedes to a union’s demands, 
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the Court wrote, “will depend upon a blend of political ingredients,” thereby giving public employees “more 

influence in the decision making process that is possessed by employees similarly organized in the private 

sector.” But despite these acknowledged differences between private- and public-sector bargaining, the 

Court treated Hanson and Street as essentially controlling. 

  

Instead of drawing a line between the private and public sectors, the Abood Court drew a line between, on 

the one hand, a union’s expenditures for “collective-bargaining, contract administration, and grievance-

adjustment purposes and, on the other, expenditures for political or ideological purposes.  

  

III 

Despite all this, the State of Illinois now asks us to approve a very substantial expansion of Abood ‘s reach. 

Abood involved full-fledged public employees, but in this case, the status of the personal assistants is much 

different. The Illinois Legislature has taken pains to specify that personal assistants are public employees for 

one purpose only: collective bargaining. For all other purposes, Illinois regards the personal assistants as 

private-sector employees. This approach has important practical consequences. 

  

For one thing, the State’s authority with respect to these two groups is vastly different. In the case of full-

fledged public employees, the State establishes all of the duties imposed on each employee, as well as all of 

the qualifications needed for each position. The State vets applicants and chooses the employees to be hired. 

The State provides or arranges for whatever training is needed, and it supervises and evaluates the 

employees’ job performance and imposes corrective measures if appropriate. If a state employee’s 

performance is deficient, the State may discharge the employee in accordance with whatever procedures are 

required by law. 

  

With respect to the personal assistants involved in this case, the picture is entirely changed. The job duties 

of personal assistants are specified in their individualized Service Plans, which must be approved by the 

customer and the customer’s physician. Customers have complete discretion to hire any personal assistant 

who meets the meager basic qualifications that the State prescribes in § 686.10. 

  

Customers supervise their personal assistants on a daily basis, and no provision of the Illinois statute or 

implementing regulations gives the State the right to enter the home in which the personal assistant is 

employed for the purpose of checking on the personal assistant’s job performance. Cf. § 676.20(b) (customer 

controls “without limitation ... supervising the work performed by the [personal assistant], imposing ... 

disciplinary action against the [personal assistant]”). And while state law mandates an annual review of each 

personal assistant’s work, that evaluation is also controlled by the customer. §§ 686.10(k), 686.30. A state 

counselor is assigned to assist the customer in performing the review but has no power to override the 

customer’s evaluation. Nor do the regulations empower the State to discharge a personal assistant for 

substandard performance. Discharge, like hiring, is entirely in the hands of the customer.  

  

Consistent with this scheme, under which personal assistants are almost entirely answerable to the customers 

and not to the State, Illinois withholds from personal assistants most of the rights and benefits enjoyed by 

full-fledged state employees. As we have noted already, state law explicitly excludes personal assistants 

from statutory retirement and health insurance benefits. It also excludes personal assistants from group life 

insurance and certain other employee benefits provided under the State Employees Group Insurance Act of 

1971. Ibid. (“Personal assistants shall not be covered by the State Employees Group Insurance Act of 1971”). 

And the State “does not provide paid vacation, holiday, or sick leave” to personal assistants. 
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Personal assistants also appear to be ineligible for a host of benefits under a variety of other state laws, 

including the State Employee Vacation Time Act; the State Employee Health Savings Account Law; the 

State Employee Job Sharing; the State Employee Indemnification Act; and the Sick Leave Bank Act. 

Personal assistants are apparently not entitled to the protection that the Illinois Whistleblower Act provides 

for full-fledged state employees. And it likewise appears that personal assistants are shut out of many other 

state employee programs and benefits. The Illinois Department of Central Management Services lists many 

such programs and benefits, including a deferred compensation program, full worker’s compensation 

privileges, behavioral health programs, a program that allows state employees to retain health insurance for 

a time after leaving state employment, a commuter savings program, dental and vision programs, and a 

flexible spending program. All of these programs and benefits appear to fall within the provision of the 

Rehabilitation Program declaring that personal assistants are not state employees for “any purposes” other 

than collective bargaining. 

  

Just as the State denies personal assistants most of the rights and benefits enjoyed by full-fledged state 

workers, the State does not assume responsibility for actions taken by personal assistants during the course 

of their employment. The governing statute explicitly disclaims “vicarious liability in tort.” So if a personal 

assistant steals from a customer, neglects a customer, or abuses a customer, the State washes its hands. 

  

Illinois deems personal assistants to be state employees for one purpose only, collective bargaining, but the 

scope of bargaining that may be conducted on their behalf is sharply limited. Under the governing Illinois 

statute, collective bargaining can occur only for “terms and conditions of employment that are within the 

State’s control.” That is not very much. 

  

As an illustration, consider the subjects of mandatory bargaining under federal and state labor law that are 

out of bounds when it comes to personal assistants. Under federal law, mandatory subjects include the days 

of the week and the hours of the day during which an employee must work, holidays,￼ and changes in job 

duties. Illinois law similarly makes subject to mandatory collective-bargaining decisions concerning the 

“hours and terms and conditions of employment. But under the Rehabilitation Program, all these topics are 

governed by the Service Plan, with respect to which the union has no role. See § 676.30(b) (the customer “is 

responsible for controlling all aspects of the employment relationship between the customer and the PA, 

including, without limitation, locating and hiring the PA, training the PA, directing, evaluating, and 

otherwise supervising the work performed by the PA, imposing ... disciplinary action against the PA, and 

terminating the employment relationship between the customer and the PA”); § 684.50 (the Service Plan 

must specify “the frequency with which the specific tasks are to be provided” and “the number of hours each 

task is to be provided per month”). (the customer “is responsible for controlling all aspects of the 

employment relationship between the customer and the PA, including, without limitation, locating and hiring 

the PA, training the PA, directing, evaluating, and otherwise supervising the work performed by the PA, 

imposing ... disciplinary action against the PA, and terminating the employment relationship between the 

customer and the PA”); § 684.50 (the Service Plan must specify “the frequency with which the specific tasks 

are to be provided” and “the number of hours each task is to be provided per month”). 

 

B 

1 

The unusual status of personal assistants has important implications for present purposes. Abood ‘s rationale, 

whatever its strengths and weaknesses, is based on the assumption that the union possesses the full scope of 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


 

139  

  

powers and duties generally available under American labor law. Under the Illinois scheme now before us, 

however, the union’s powers and duties are sharply circumscribed, and as a result, even the best argument 

for the “extraordinary power” that Abood allows a union to wield is a poor fit. 

  

In our post-Abood cases involving public-sector agency-fee issues, Abood has been a given, and our task has 

been to attempt to understand its rationale and to apply it in a way that is consistent with that rationale. In 

that vein, Abood ‘s reasoning has been described as follows. The mere fact that nonunion members benefit 

from union speech is not enough to justify an agency fee because “private speech often furthers the interests 

of non-speakers, and that does not alone empower the state to compel the speech to be paid for.” What 

justifies the agency fee, the argument goes, is the fact that the State compels the union to promote and protect 

the interests of nonmembers. Specifically, the union must not discriminate between members and 

nonmembers in “negotiating and administering a collective-bargaining agreement and representing the 

interests of employees in settling disputes and processing grievances.” This means that the union “cannot, 

for example, negotiate particularly high wage increases for its members in exchange for accepting no 

increases for others.” And it has the duty to provide equal and effective representation for nonmembers in 

grievance proceedings,  

 

This argument has little force in the situation now before us. Illinois law specifies that personal assistants 

“shall be paid at the hourly rate set by law,” and therefore the union cannot be in the position of having to 

sacrifice higher pay for its members in order to protect the nonmembers whom it is obligated to represent. 

And as for the adjustment of grievances, the union’s authority and responsibilities are narrow, as we have 

seen. The union has no authority with respect to any grievances that a personal assistant may have with a 

customer, and the customer has virtually complete control over a personal assistant’s work. 

  

The union’s limited authority in this area has important practical implications. Suppose, for example that a 

customer fires a personal assistant because the customer wrongly believes that the assistant stole a fork. Or 

suppose that a personal assistant is discharged because the assistant shows no interest in the customer’s 

favorite daytime soaps. Can the union file a grievance on behalf of the assistant? The answer is no. 

  

It is true that Illinois law requires a collective-bargaining agreement to “contain a grievance resolution 

procedure which shall apply to all employees in the bargaining unit,” but in the situation here, this procedure 

appears to relate solely to any grievance that a personal assistant may have with the State, not with the 

customer for whom the personal assistant works. 

 

2 

 

Because of Abood ‘s questionable foundations, and because the personal assistants are quite different from 

full-fledged public employees, we refuse to extend Abood to the new situation now before us.19 Abood itself 

has clear boundaries; it applies to public employees. Extending those boundaries to encompass partial-public 

employees, quasi-public employees, or simply private employees would invite problems. Consider a 

continuum, ranging, on the one hand, from full-fledged state employees to, on the other hand, individuals 

who follow a common calling and benefit from advocacy or lobbying conducted by a group to which they 

do not belong and pay no dues. A State may not force every person who benefits from this group’s efforts 

to make payments to the group. But what if regulation of this group is increased? What if the Federal 

Government or a State begins to provide or increases subsidies in this area? At what point, short of the point 

at which the individuals in question become full-fledged state employees, should Abood apply? 

  

If respondents’ and the dissent’s views were adopted, a host of workers who receive payments from a 
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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governmental entity for some sort of service would be candidates for inclusion within Abood ‘s reach. 

Medicare-funded home health employees may be one such group. The same goes for adult foster care 

providers in Oregon and Washington and certain workers under the federal Child Care and Development 

Fund programs. 

  

If we allowed Abood to be extended to those who are not full-fledged public employees, it would be hard to 

see just where to draw the line, and we therefore confine Abood ‘s reach to full-fledged state employees.  

  

 

IV 

 

Respondents also maintain that the agency-fee provision promotes the welfare of personal assistants and thus 

contributes to the success of the Rehabilitation Program. As a result of unionization, they claim, the wages 

and benefits of personal assistants have been substantially improved; orientation and training programs, 

background checks, and a program to deal with lost and erroneous paychecks have been instituted; and a 

procedure was established to resolve grievances arising under the collective-bargaining agreement (but 

apparently not grievances relating to a Service Plan or actions taken by a customer).  

  

The thrust of these arguments is that the union has been an effective advocate for personal assistants in the 

State of Illinois, and we will assume that this is correct. But in order to pass exacting scrutiny, more must be 

shown. The agency-fee provision cannot be sustained unless the cited benefits for personal assistants could 

not have been achieved if the union had been required to depend for funding on the dues paid by those 

personal assistants who chose to join. No such showing has been made. 

  

In claiming that the agency fee was needed to bring about the cited improvements, the State is in a curious 

position. The State is not like the closed-fisted employer that is bent on minimizing employee wages and 

benefits and that yields only grudgingly under intense union pressure. As Governor Blagojevich put it in the 

executive order that first created the Illinois program, the State took the initiative because it was eager for 

“feedback” regarding the needs and views of the personal assistants. See App. to Pet. for Cert. 46. Thereafter, 

a majority of the personal assistants voted to unionize. When they did so, they must have realized that this 

would require the payment of union dues, and therefore it may be presumed that a high percentage of these 

personal assistants became union members and are willingly paying union dues. Why are these dues 

insufficient to enable the union to provide “feedback” to a State that is highly receptive to suggestions for 

increased wages and other improvements? A host of organizations advocate on behalf of the interests of 

persons falling within an occupational group, and many of these groups are quite successful even though 

they are dependent on voluntary contributions. Respondents’ showing falls far short of what the First 

Amendment demands. 

  

B 

  

* * * 

  
[16] For all these reasons, we refuse to extend Abood in the manner that Illinois seeks. If we accepted Illinois’ 

argument, we would approve an unprecedented violation of the bedrock principle that, except perhaps in the 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118782&originatingDoc=If3c8ec70003711e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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rarest of circumstances, no person in this country may be compelled to subsidize speech by a third party that 

he or she does not wish to support. The First Amendment prohibits the collection of an agency fee from 

personal assistants in the Rehabilitation Program who do not want to join or support the union. 

  

The judgment of the Court of Appeals is reversed in part and affirmed in part, and the case is remanded for 

further proceedings consistent with this opinion. 

  

It is so ordered. 

 Additional Resources 
 

1. Full Article – Overruling Abood Will Correct a Travesty – Mark Pulliam – Library of Law and 

Liberty, July 24, 2015  

My first two posts in this series discussed, respectively, the origins of the concept of “exclusive 

representation” in the NLRA and the Supreme Court case law leading up to Abood in 1977.   In this post, I 

will analyze the decision in Abood (which, it will be recalled, was roundly criticized in Harris v. 

Quinn (2014) and may be overruled in Friedrichs).  

First, a brief digression.  In 1979-80, I was a third year law student at the University of Texas law 

school.  Because I was interested in labor law, I took a seminar on public sector labor relations.  I wrote my 

seminar paper on the Abood case, which I felt (then and now) was a terrible decision.  I submitted my 

seminar paper to the Labor Law Journal, which published it as “Union Security Clauses in Public Sector 

Labor Contracts and Abood v. Detroit Board of Education: A Dissent,” in the September 1980 issue 

(31 Labor Law Journal 391).  As is evident from the title, I argued that Abood was wrongly decided.  It was 

one of my first published articles.  (As far as I can tell, it is not available in a digital format, but I have plenty 

of reprints if anyone is interested; contact me through the Library of Law and Liberty [link].) 

Abood held that agency shop agreements involving a governmental employer do not per se violate the First 

Amendment rights of free speech and freedom of association of dissenting members of the bargaining 

unit.  The Abood majority applied Hanson and Street to the public sector with a facile analogy to the Court’s 

private sector precedents: “The desirability of labor peace is no less important in the public sector, nor is the 

risk of ‘free riders’ any smaller.”  The Abood majority did acknowledge that nonunion employees could be 

forced to pay only for the union’s expenses in the areas of collective bargaining, contract administration and 

grievance adjustment, not expenditures related to political candidates or beliefs.  The application of private 

sector precedents to public employees was profoundly misguided.  As Justice Alito genteelly stated in Harris 

v. Quinn, the majority’s “analysis [in Abood] is questionable on several grounds.” 

Justice Lewis Powell wrote a withering concurring opinion that took issue with the majority’s glib reliance 

on Hanson and Street.  He sharply disputed the majority’s ruling “that there is no constitutional distinction 

between what the government can require of its own employees and what it can permit private employers to 

do.  To me, the distinction is fundamental.”  Powell pointed out that “Under the First Amendment, the 

http://www.libertylawsite.org/2015/07/20/the-road-to-abood-where-did-the-supreme-court-go-wrong/
http://www.libertylawsite.org/2015/07/20/the-road-to-abood-where-did-the-supreme-court-go-wrong/
http://www.libertylawsite.org/2015/07/22/the-road-to-abood-part-ii/
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government may authorize private parties to enter into voluntary agreements whose terms it could not adopt 

as its own.”  Powell correctly noted that a public sector labor contract “is not merely analogous to legislation; 

it has all the attributes of legislation for the subjects with which it deals.”  Accordingly, Powell went further 

than the majority in Abood, and stated: “I would make it more explicit that that compelling a government 

employee to give financial support to a union in the public sector—regardless of the uses to which the union 

puts the contribution—impinges seriously upon interests in free speech and association protected by the First 

Amendment.” (Emphasis added.) 

Powell recognized that public employee unions are inherently political; they are essentially special interest 

political parties which lobby for higher pay and greater benefits for government employees.  Powell further 

observed that “Collective bargaining in the public sector is ‘political’ in any meaningful sense of the 

word.”  In Abood, which involved a teachers’ union, negotiations implicated “such matters of public policy 

as the educational philosophy that will inform the high school curriculum,” as well as wages, benefits, and 

working conditions, which “will have a direct impact on the level of public services, priorities within state 

and municipal budgets, creation of bonded indebtedness, and tax rates.”  The allocation of finite taxpayer 

funds among competing demands is the essence of governmental decision making.  By blindly following the 

inapt precedents of Hanson and Street, the majority in Abood failed to give sufficient weight to the 

dissenting employees’ First Amendment rights. 

As scathing as Powell’s concurring opinion was, it did not go far enough.  Public employee unions are not 

only inherently political in all the ways Powell pointed out, they also engage in partisan political activities 

and attempt to influence elections.  Can there be any doubt that the government’s requirement that dissenting 

public employees contribute monies to an organization engaged in objectionable political or ideological 

activities violates the First Amendment, even if the compelled contribution is limited to the organization’s 

collective bargaining expenses?  If an organization has political goals—that is, if it is directly involved in 

activities such as supporting political candidates or propagating ideological views—any state-compelled 

support is violative of dissenting employees’ First Amendment rights. 

Abood was incorrectly decided in 1977.  Since then, the membership of public employee unions has 

skyrocketed, making them one of the most potent—and destructive– political forces in America.  I fervently 

hope that the Court in Friedrichs takes the opportunity to overrule Abood, correcting a travesty that has 

endured for almost 40 years (and vindicating the thesis of my 1980 Labor Law Journal article). 

2. Full Article—This Case Could Strike a “Mortal Blow” to Unions – Stephanie Mencimer—

Mother Jones, January 8, 2016 

 On Monday, the Supreme Court will hear a case that has been likened to Citizens United for its potentially 

far-reaching ramifications. Instead of eviscerating long-standing campaign finance laws, though, Friedrichs 

v. California Teachers Association threatens to strike a devastating blow to the nation's labor movement. 

Spearheaded by a conservative legal group, the case was designed to weaken public employee unions by 

http://www.scotusblog.com/case-files/cases/friedrichs-v-california-teachers-association/?wpmp_switcher=desktop
http://www.scotusblog.com/case-files/cases/friedrichs-v-california-teachers-association/?wpmp_switcher=desktop
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challenging a nearly 40-year-old decision that allows them to collect compulsory fees from all employees 

covered by collective bargaining agreements, even if those employees aren't dues-paying union members. 

The fees for nonunion members at issue in this case, known as "agency fees," can amount to about $600 a 

year or more—roughly 2 percent of a new California teacher's salary. There are about 325,000 members of 

the California Teachers Association, which is the exclusive contract bargaining agent for teachers in 

California. Teachers in the state don't have to join the union, and there are about 29,000 such employees in 

California who are not CTA members and don't pay dues, including the plaintiffs in Friedrichs. Even though 

they're not members, they still must pay the agency fees that cover the cost of the collective bargaining and 

representation that the union does on their behalf. These compulsory fees for nonmembers, which may not 

be used for political advocacy, are designed to prevent so-called free riders—employees who benefit from 

the union's representation but don't pay for it. 

The plaintiffs in Friedrichs argue that forcing nonunion members to pay the fees is an unconstitutional 

violation of free speech and free association because, they allege, in public employee unions, salary and 

benefit negotiations are inherently political as they affect public policy on education as well as tax dollars. 

If the Supreme Court rules in their favor, it could deprive public employee unions across the country—

groups representing everyone from police officers to postal workers to child abuse investigators—of 

hundreds of millions of dollars in funding and throw public employee contracts nationwide into potential 

chaos. 

One brief in the case indicates that in states where teachers are covered by collective bargaining but aren't 

forced to pay agency fees, about 34 percent are "free riders." Moreover, states that have the compulsory fees 

for workers have much higher union membership in the public sector—an average of nearly 50 percent—

compared with states where such fees are banned (17 percent).  

Those figures help to explain why this case is part of a concerted push by conservatives to sap the political 

clout of organized labor. In a new report on the case by the Century Foundation, a progressive think tank, 

senior fellow Richard Kahlenberg writes that Friedrichs can be viewed as "a naked political grab, one that 

seeks to undermine the power of collective action by hardworking Americans and weakening the ability for 

unions to promote the interests of workers' rights nationally." 

The plaintiffs in Friedrichs, who were recruited for the case by a conservative public-interest law firm called 

the Center for Individual Rights, are largely members of Christian, a right-wing religious group that is also 

a party in the case. 

Founded in 1953, CEAI is a membership organization that bills itself as an alternative to unions, particularly 

the National Education Association, which the group believes has an anti-Christian agenda because it 

https://www.cta.org/en/About-CTA/Who-We-Are/Teachers.aspx
http://www.sacbee.com/opinion/opn-columns-blogs/dan-morain/article27545431.html
http://apps.tcf.org/how-defunding-public-sector-unions-will-diminish-our-democracy
https://www.cir-usa.org/
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supports abortion and gay rights. CEAI also offers itself as a home for teachers who are legally exempted 

from union dues because of religious objections to unions, primarily Seventh-day Adventists, who believe 

unions require individuals to surrender their autonomy to the majority. CEAI offers members benefits such 

as liability insurance, but it plays no role in negotiations with employers. In California, even CEAI members 

are represented by the union in contract negotiations. 

CEAI is strongly opposed to same-sex marriage, and one of the reasons the Friedrichs plaintiffs have cited 

for taking on the California Teachers Association is its opposition to Proposition 8. This 2008 ballot initiative 

banned marriage equality in the state (until the Supreme Court reversed the measure in 2013). CTA spent 

over $1 million opposing Proposition 8, but that money did not come from the agency fees at issue 

in Friedrichs. It came from regular union dues, which the Friedrichs plaintiffs don't pay. 

One of CEAI's most recent legal fights involved Ohio science teacher John Freshwater, a member of the 

group who was accused of teaching his students creationism and using a "Tesla coil" to burn crosses into 

their arms. He was fired, but CEAI backed his wrongful termination case all the way to the US Supreme 

Court, which ruled against him. 

With Friedrichs, the Washington, DC-based Center for Individual Rights is leading the charge. Financed in 

part by foundations with ties to the Koch brothers, the group was founded in 1989 to further the conservative 

agenda through aggressive litigation. In the past, it has also received funding from the Pioneer Fund, a 

foundation established in 1937 to pursue "race betterment" by promoting eugenics. The CIR has a long 

history of attacking affirmative action policies and defending controversial academics. In one famous case, 

the center successfully defended a University of New Hampshire professor accused of sexually harassing 

his students—one episode involved a reference to Jell-O and a dildo—and then celebrated its victory 

by throwing a Jell-O party on campus. 

The lawyer arguing Friedrichs for the CIR on Monday is the pugnacious Michael Carvin, an original CIR 

board member. A former Reagan administration Justice Department lawyer and now partner at the white-

shoe law firm Jones Day, Carvin has also led conservative legal challenges against Obamacare. 

At the heart of the Friedrichs case is the Supreme Court's 1977 ruling in Abood v. Detroit Board of 

Education. In that decision, the court determined that public employees can't be forced to pay union dues 

that might fund political activities, but that agency fees dedicated to collective bargaining are constitutional. 

An amicus brief in Friedrichs filed by the city of New York notes that the agency fee system has been critical 

to maintaining "labor peace." It has bolstered the bargaining ability of public employee unions and allowed 

city governments to negotiate with a single entity instead of dozens of groups claiming to represent 

employees. This has helped to avert strikes that can result in hundreds of millions of dollars in economic 

losses. 

http://www.churchstate.org/index.php?id=226
http://www.supremecourt.gov/opinions/12pdf/12-144_8ok0.pdf
https://www.au.org/church-state/march-2010-church-state/featured/mr-freshwater%E2%80%99s-classroom-crusade
https://www.splcenter.org/fighting-hate/extremist-files/group/pioneer-fund
http://www.jstor.org/stable/4316508?seq=1
http://www.jstor.org/stable/4316508?seq=1
http://www.washingtonpost.com/wp-srv/politics/special/affirm/stories/aa022098.htm
https://www.cir-usa.org/history/
https://www.cir-usa.org/history/
http://www.motherjones.com/politics/2015/02/king-burwell-supreme-court-obamacare
https://www.law.cornell.edu/supremecourt/text/431/209
https://www.law.cornell.edu/supremecourt/text/431/209
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The Abood decision has recently come into the crosshairs of conservatives, who have an ally in Justice 

Samuel Alito. He has attacked the Abood ruling in earlier decisions, most recently in Harris v. Quinn, a 2014 

case involving agency fees that also had labor activists fretting the end of unions was near. But the court, in 

a 5-to-4 decision penned by Alito, declined to obliterate agency fees because the home health workers who 

were plaintiffs in the case weren't public employees—they were paid by the state but employed by 

individuals needing care—and thus weren't covered Abood. But Alito's majority opinion revealed his desire 

to demolish agency fees should a better case come along. 

That case was Friedrichs, which only involved public employees and which was already working its way 

through the court system with the vocal backing of many of the same conservative outfits supporting Harris, 

including the Koch-funded National Right to Work Legal Defense Foundation. The lawyers 

representing Friedrichs fast-tracked the case in an effort to speed its arrival at the high court, asking the 9th 

Circuit Court of Appeals in 2013 to rule against them in order to skip a trial and get straight to the appeals. 

The case is one of the most ideological on the court's docket this term, and it's likely to invoke some heated 

deliberations within the court's marble chambers. Conservatives, meanwhile, are practically giddy over the 

prospect that the case will drive a stake through the heart of labor unions. Only about 6 percent of the private 

sector is unionized today. The bulk of labor's power lies in public employee unions like CTA. Nearly 40 

percent of public employees are unionized. Defunding those government workers' unions by allowing 

workers to opt out of paying for the costs of collective bargaining, as Friedrichs is designed to do, could 

decimate what's left of the American labor movement. As Erik Telford, president of the conservative 

Franklin Center for Government and Public Integrity, wrote recently, "These are dark days for organized 

labor, and thanks to the US Supreme Court's decision to hear Friedrichs v. California Teachers Association, 

a mortal blow is within sight." 

  
  

http://www.scotusblog.com/case-files/cases/harris-v-quinn/
http://www.sandiegouniontribune.com/news/2015/jul/29/supreme-court-teachers-compulsory-union-dues/
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Important Legal Vocabulary   

Term  Definition  Example  

  

Service Fee 

  

  

  

  

  

Compel 

 

  

  

  

  

 

 

Union 

 

  

  

  

  

  

Public Sector 

    

  

Collective Bargaining  

  

  

  

  

Agency-Shop 
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First Amendment Legal Brief Outline 
Directions: Complete the following outline to help you prepare your legal brief. Use the checklists 

from the Saturday Writing Program that are provided to help you strengthen your writing. Once 

you’ve completed your outline, you may type it using the Legal Brief format (see the example on 

page ____ of this manual.)   

 Your Name:             

 Who do you represent?             

 Which party is your client (circle one)?  Petitioner    Respondent  

Statement of the Issue: What is the key legal question(s) being addressed in your 

case? Which constitutional provision is in question in this case?  

Whether…  

 

  

 
  

 
  

 
  

 
  

 
  

Statement of the Legal Standard: What tests or rules should the court look to in your 

case to decide whether or not constitutional law has been violated? What are the 

different criteria (parts) of the test that need to be met?  How can they be satisfied?   

 
   

 
  

 
  

 
  

 
  

 
  



 

148  

  

 
  

 
  

 
  

 
    

Statement of the Facts: Write a summary of the facts in our case. You should present 

the story from your client’s point of view, using word choice, organization, and a 

selection of facts that will persuade the Court that your client should prevail. Tell a 

story. However, it is still important to accurately describe the events which gave rise 

to the case, and not to hide from a key adverse (bad) fact. If your facts seem too 

biased, this will hurt your credibility with the judge.   
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When writing the Summary of your Facts and your arguments sections, it is important to keep in 

mind what you’ve learned about coherent paragraphs in the sure you use the checklist below to 

strengthen your writing. Saturday Writing Class.  

 
Coherent Paragraphs Checklist: 

7. Does the paragraph have a topic sentence? 

8. Do the transitions work so that each sentence flows into the next? 

9. Is there solid supporting information related to the topic sentence? 

10. Have you checked your spelling and grammar? 

11. Is every thought completed? The Summary of Argument should be a direct answer to 

the question(s) posed in the fact pattern. 

12. Are there examples that provide sufficient evidence and information for each claim? 

 

 

Summary of the Argument: Restate the issue and give a brief explanation of why 

your side should prevail based on the tests/rules in your Statement of the Legal 

Standard.  
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Pointers!  
  

The Summary of the Argument section is similar to the “Thesis Statement”  

you’ve learned about in the Saturday Writing Class. Make sure you use the 

checklist below to strengthen your writing.    

Thesis Statement Checklist:  
 
 

  
6. Is it unified? Focus your thesis on one single area to develop.  

7. Is it restricted? Your thesis should guide you in developing a spec 

 ific and limited focus for your essay. It’s your touchstone so that 

you don’t veer off topic.    

8. Is it clear? – Avoid vague words and technical language  

9. Is it analytical? Along with announcing your topic, does the thesis 
 

reveal your line of reasoning and how you will develop the essay?  

10. Is it original and energetic? Avoid generic words and obvious 

statements. Be specific! Set the tone using your own voice and your 

own argument.   

Argument:  In this section, you will present, in detail, the arguments you summarized in 

the section above. Your point headings, should be a one sentence summary of each 

section of your argument.   
  

The best way to break down each section of your argument is to take your legal test and 

break it down into different parts.   
  

For EACH section of your argument, complete a CREAC:  
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Conclusion  - Start with your conclusion. Does your case satisfy the legal rule or 

not?  

Rule – State the legal rule(s) you will use. You may have more than 1 rule.  

Evidence – Provide textual evidence from the case(s) to support the rule. Use direct 

quotes! You should briefly (1-2 sentences) summarize the case and then provide a 

quote from the case that supports your rule.   

Application – Apply the facts of your case to the rule(s) you just explained.  In this 

section, you should talk about how your facts are similar or different to the facts of 

the cases you used to form your rules in order to make your point.   
        

Also address counterarguments in this section by explaining why they are     

different from and do not apply to your case.   

Conclusion - Restate your conclusion regarding this rule. Does your case satisfy 

the rule or not?  

  

Remember, you must complete a CREAC for each section of your argument. This 

means if you have 3 point headings, then you must have 3 CREACS.   
  

Also remember that each of your CREAC’s should address the two issues 

outlined in the Pointers section, as well as, public policy.   
  

Your 3 CREAC’s should be organized as follows:  
  

4. Constitutionality of Service Fee 

5. Usage of Service Fee 

6. Public Policy Argument    
  
  

Point Heading A. __________________________________________________________ .   

  

Your point heading should be your main overall point that you will make in support of your 

client in this section. It is similar to a topic sentence but should also include a conclusion on 

the topic.    
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C 

 

 

 

R 

 

 

 

 

E 

 

 

 

 

 

A 

 

 

 

 

 

  C 
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Point Heading B. ______________________________________________________ 

   

C 

 

 

 

R 

 

 

 

 

E 

 

 

 

 

 

A 

 

 

 

 

 

  C 
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Public Policy Point Heading. _________________________________________________ .   

   

Public Policy arguments are arguments that go beyond your specific case and 

attempt to persuade judges to rule in your favor based on the impact such a ruling 

would have on society and future cases.  They usually are based on arguing that 

ruling in your favor would produce benefits for society (or avoid negative 

consequences for society) OR that ruling in your favor would establish a precedent 

that would also work for future cases involving the same facts/type of situation.  

Brainstorm and list some ideas for public policy arguments supporting your side 

below.    

  

Be sure to use your arguments from the case questions as well as the “Additional 

Sources” documents to help you complete this section!    

  
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
  

 
   

   

Conclusion: Summarize the main reasons from your argument why the court should 

rule in your favor. What outcome are you looking for on behalf of your client?  Do 

you want this court to affirm or reverse the judgment of the lower court?  
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For the foregoing reasons, this Court should …  

 
  

 
  

 
  

Pointers!  

When writing the Conclusion section, it is important to keep in mind what 

you’ve learned about conclusions in the Saturday Writing Class. Make 

sure you use the checklist below to strengthen your writing.  

Conclusion Checklist:  

5. Does it make one last effort to convince your reader?  

6. Does it summarize your arguments?  

7. Does it make broader claims about your topic that you couldn’t fairly 

make before giving the supporting evidence?  

8. Does it provide a sense of closure?   

  

  

  
Case Law Outlines: This section is NOT a part of your legal brief but will help you 

prepare. Outline the cases you will use and how you will work them into your 

Argument section. Make sure you fill these out BEFORE you complete your 

Argument section in the outline.   
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Case Title            v.       

           

List any facts of this case that are similar to your case:  

1.   

2.    

3.    

List any facts of this case that are different from your case:  

1.  

2.  

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:             v.       

           

List any facts of this case that are similar to your case:  

1.    

2.    

3.    

List any facts of this case that are different from your case:  

1.    

2.    

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Case Title:            v.       

           

List any facts of this case that are similar to your case:  

1.  

2.   

3.    

List any facts of this case that are different from your case:  

1. 

2.   

3.    

What test or legal standard did the court in this case use to make a ruling?  

  

  

What was the holding of the court in this case?  

  

  

Does the holding favor the petitioner or respondent?  

  

  

Describe how you can use this case to support your own argument.  
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Final Pointers!  

When revising and editing, it is important to keep in mind what you’ve learned about 

these skills in the Saturday Writing Class. Make sure you use the checklists below to 

strengthen your writing.  

Revision Checklist:  

Ask Yourself:   

13. Can I summarize what the paper is about in one sentence?  

14. Does the Issue section restate the legal question?  

15. Is the paper organized in a logical way, with all related ideas grouped 

together?   

16. Does the Summary of the Argument include all of the main points I will 

make?  

17. Does each paragraph of the Argument section develop a new idea?  

18. Does each paragraph have one main idea?  

19. Does your topic sentence of each paragraph restate the main idea of the 

paragraph?   

20. Do your details support your topic sentence?  

21. Did you include specific evidence from the texts in your details?  

22. Did you apply the facts of your case to the legal rules you found in the cases?  

23. Does your concluding sentence in each paragraph of the Argument section 

sum up the main idea of that paragraph?  

24. Are sentences connected to each other with transitions and effective, 

connecting techniques?  

Editing Checklist:  

Things to keep an eye out for:  

o Subject-verb agreement  

o Punctuation (end of sentences, commas, quotations) 

o Run-on sentences or fragments 

o Inconsistency in tense  

o Capitalization (beginning of sentences and proper nouns) 

o Organization/Style  

o Does the order of the sentences make sense?  

o Do the sentences flow logically and smoothly, making reading easy?  

o Does the writer use the active voice?  

o Does the writer use a number of different sentence structures?  

o Does the writer demonstrate evidence of an expansive vocabulary?  

o Is the brief written simply and concisely?  
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