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Debate Cycle # 2--Sixth Amendment: The Right to Effective Counsel in 

Capital Cases 
 

 

Our Case – Charles Thomas v. Setonia 
 

 

 

 
 

On December 23, 2012, at 7:00 PM, three college freshmen were tied up and executed on a 

football field at Madison High School, located in the State of Setonia. The students, Michael 

Smith, Darlene Adams and Samuel Johnson, were home from school on winter break. The three 

had gathered together at their alma mater to drink hot chocolate and exchange Christmas 

presents. 

 

Surveillance footage later recovered from the school showed a suspect drive up in a lime green 

Camaro. After parking in a lot outside the field, a large man approached the three victims, and 

pulled from under his heavy jacket a sawed-off shotgun. The suspect held Darlene Adams at 

gunpoint, and while threatening her life, forced Michael Smith to tie up Samuel Jackson. He then 

forced Smith at gunpoint to tie up Darlene Adams, and afterword, the suspect tied up Smith 

himself. He forced the three to their knees to pray, and then executed each with two gunshots to 

the back of their head. The suspect collected the personal belongings of the three students and fled 

the scene in his vehicle. 

 

After an investigation centered primarily on DNA evidence left at the scene, surveillance footage, 

and a match on the license plate of the distinctive Camaro, suspect Charles Thomas was arrested 

in Setonia on January 2, 2013. He was ultimately indicted on three counts of capital murder. After 

a trial in federal court, he was convicted on all three counts on July 15, 2014. A date for his 

sentencing trial was set for August 30, 2014. 

 

Annie Advocate graduated from Setonia Law School in May of 2013. She took the Setonia bar 

exam in July of 2013, and immediately began clerking with a major law firm, Jackson, Peim & 

Associates. After finding out that she passed the Setonia bar in November of 2013, she became 

an associate and immediately took on a large caseload. 

 

On July 23, 2014, Annie’s supervisor assigned her a pro bono matter for the Hope Association, a 

non-profit legal service that assigns attorneys from big firms to capital sentencing proceedings for 

indigent defendants. She was assigned the sentencing trial for Charles Thomas. Annie’s 

supervisor said that the firm had represented Charles on criminal matters in the past, and that 

although the firm no longer had his files, there would be helpful information about his abusive 

childhood located in his files in the court’s record room.  Annie made an appointment to meet 

with 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by 

an impartial jury of the State and district wherein the crime shall have been committed, which 

district shall have been previously ascertained by law, and to be informed of the nature and cause 

of the accusation; to be confronted with the witnesses against him; to have compulsory process for 

obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense. 
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Charles Thomas on August 1, 2014. Due to her hectic case schedule, Annie was forced to 

reschedule that meeting for August 17, 2014. 

 

When Annie met with Charles at Setonia Prison on August 17, he told her that he had accepted 

his guilt, and felt remorse for what he had done. Although he had three first degree robberies on 

his record from 10 years prior, Charles had led a law-abiding life since that time. He had a 

tumultuous relationship with his family, and at the time of the murder, was attempting to make 

amends with his wife after she found out about infidelity on his part. 

 

Charles told Annie that he was broke at the time of the murders, having been out of work for the 

past six months, and that he could not afford to buy Christmas presents for his family. It was hard 

for him to find jobs, having dropped out of high school after 10th grade. Additionally, he was 

unable to afford medication for his diagnosis as a schizophrenic, and was in the middle of a 

psychotic episode at the time of the offense. He told Annie that he would devote his entire life to 

making amends for his horrible crime if she could manage to convince the jury at his sentencing 

trial to spare him and decide on a life sentence, as opposed to death. 

 

Charles told Annie that his family was very upset with him, but he was sure that they would come 

to his aid. He provided Annie with phone numbers and addresses for his immediate family, aunt, 

and several local friends that he was confident would tell the sentencing jury about his life in a 

way that could serve to mitigate his sentence to life. He also indicated that he was willing to testify 

on his own behalf to tell the jury his story. 

 

The following Monday, on August 20, 2014, Annie began to investigate witnesses and evidence 

for Charles’ sentencing trial. She called all of the numbers Charles gave her – two were no longer 

in service. She left messages for Charles’ family members, requesting a chance to meet with them. 

She was able to speak with Charles’ doctor, who indicated that Charles had not renewed his 

prescription for the medicine he takes to control his schizophrenia, and that while he needed it, 

Charles was late to renew from time to time. The doctor also told Annie that in the past he had 

offered to help Charles obtain medication if he needed it. 

 

Annie spent the rest of that week on the matters assigned to her by her firm. Hearing nothing from 

her calls to Charles’ family and friends, on Friday, August 25, she decided to follow up before 

leaving for the weekend. Annie thought about contacting Charles’ attorney from the murder trial 

so that she could examine his case file, but decided against it after learning from her secretary that 

he was on vacation. She called the court’s record room to ask about ordering a copy of the personal 

records in his old case files, but was told that this would require two weeks’ notice, and that it was 

now too late to do so. She worked from home that weekend to catch up with work on a multi- 

million dollar lawsuit for one of the partners at her firm (Annie hoped to be made a partner herself 

one day), and also took time to read the transcript from Charles’ trial. She felt that the evidence 

against him was very strong, and began to wonder if Charles had any real shot at a life sentence. 

 

On Monday, August 28, Annie came into the office to a voice message from Charles’ wife, 

Elizabeth Thomas. Annie called her back immediately, and spoke with Elizabeth. She indicated 

that although she was very angry with Charles, she still loved him.  She did not want to get other 
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parts of the family involved, but she agreed to testify on his behalf, and to meet with Annie the 

next day, August 29 – the day before the sentencing proceeding. 

 

On August 29, as she waited to meet with Elizabeth Thomas, Annie made final decisions on how 

she would present Charles’ sentencing case. She was nervous about calling Charles’ doctor, 

because she thought it would come across poorly that Charles failed to renew his medication for 

such a serious disorder. She decided to persuade her client not to testify, because she was worried 

that that if he did, the jury would find out about his three prior robbery convictions. Twenty 

minutes before their scheduled meeting, Elizabeth called to say that there was an emergency with 

her youngest child at school, and asked if she could meet with Annie at the courthouse the 

following morning, prior to going before the jury. The two agreed to meet at 8:30 AM. The 

sentencing proceeding was scheduled to begin at 9:00 AM. 

 

On the morning of the sentencing, Annie arrived at 8:15 AM to prepare for her meeting with 

Elizabeth. Due to the morning rush, Elizabeth arrived at 8:40 AM, and was able to meet with 

Annie for about fifteen minutes. Elizabeth planned to testify about how she loved Charles, and 

how it was going to destroy their family to see him die. She would also testify that Charles loved 

his family, and would do anything for them. Finally, she would testify that Charles typically stayed 

out of trouble, and was out of work at the time of the incident. 

 

During the proceeding, the prosecutor presented ten witnesses to describe the murder in detail, and 

to talk about the ruined future of the young victims. Annie questioned Elizabeth, her sole witness, 

for about 15 minutes. She elicited information about their family, their financial situation, and 

about Charles staying out of trouble. On cross examination, the prosecutor asked Elizabeth about 

whether Charles had previously been in trouble with the law, to which Elizabeth responded, “Yes.” 

After deliberating for two hours, the jury came back and sentenced Charles to death on all three 

counts of capital murder. 

 
After losing an appeal to overturn his conviction, Charles has brought a post-conviction, Sixth 

Amendment claim of Ineffective Assistance of Counsel against Annie in the Court of Appeals for 

the 17th Circuit, on the grounds that she was ineffective in her investigation of mitigating evidence 

for his sentencing trial, and that she did not effectively present the mitigating evidence she had 

knowledge of to the jury. 

 

Petitioners will represent Charles Thomas, and will argue that his right to the effective assistance 

of an attorney under the 6th Amendment was violated by Annie Advocate’s investigation and 
presentation of mitigating evidence for his sentencing trial. Respondents will argue on behalf of 

the United States Attorney’s Office, and will assert that Annie Advocate’s performance was 
objectively reasonable, and that even if there was some aspect of her performance that was 

deficient, no prejudice resulted. 
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Pointers for the Sixth Amendment Debate 

Introduction 

 

In capital cases (that is, in criminal cases that could result in a death sentence if the defendant is 

convicted), a defendant has the right to an attorney to help with his defense, and specifically, to 

help with two very important proceedings. First, a defendant has the right to an attorney to 

represent him at a jury trial that will determine whether he is guilty beyond a reasonable doubt. If 

convicted, the defendant also has the right to an attorney to represent him at a second, 

sentencing trial. In this second trial, a jury must determine whether the appropriate sentence is 

life in prison or death. This right to counsel comes from the Sixth Amendment of the United 

States Constitution: 

 
 

 
 

At a sentencing trial, a jury does not decide whether the defendant is guilty or not guilty. Instead, 

the jury must decide whether the aggravating factors about the defendant and case outweigh 

the factors that would mitigate in favor of a life sentence. In some jurisdictions, a jury will 

decide the defendant’s sentence, while in others, they may advise the judge, who will then impose 

the ultimate sentence. 

 
Aggravating factors are those which would convince a jury that death is an appropriate sentence. 

These may include things like a violent, steady criminal history, a lack of remorse, or a particularly 

horrible aspect of the crime he was convicted of (for example, if it involved torture). Mitigating 

factors are things that explain the defendant’s behavior, and might convince a jury to sentence 

the defendant to life imprisonment. Mitigating factors may include extenuating circumstances 

such as if the defendant was abused as a child, if he suffers from mental illness or another 

medical issue, or if there were circumstances surrounding the crime that may help the jury 

understand why the defendant committed it. 

 
The right to counsel contained in the 6th Amendment has been interpreted by the Supreme Court 

to guarantee a defendant not just any attorney, but an effective attorney. The Court in Strickland 

v. Washington, as you will soon read, discussed this concept in detail, and created the legal rule 

for what a defendant must prove in order to show that their trial attorney was constitutionally 

ineffective.  If a defendant on death row successfully makes this showing under Strickland, there 

In all criminal prosecutions, the accused shall enjoy the right … to have the Assistance of 

Counsel for his defense. 

Amendment VI, U.S. Constitution 
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is a strong chance that a court will decide that his counsel was ineffective and reverse his death 

sentence. 

 
 

 

Effective Assistance of Counsel in Capital Cases 
 

 

 

In Strickland v. Washington, (the first case you will read for this debate) the United States 

Supreme Court created a two-part test that a reviewing court must use if presented with a claim of 

Ineffective Assistance of Counsel. Such a court must decide whether a Petitioner has provided 

evidence to show that “the attorney’s conduct so undermined the proper functioning of the 

adversarial process that the trial cannot be relied on as having produced a just result.” A Petitioner 

can convince a court that this occurred by proving both parts of the Strickland test: 

 

(1) Their trial attorney’s performance was deficient; and 
 

 

(2) The attorney’s deficient performance prejudiced the outcome of the trial. 

 

If a Petitioner on death row makes a successful showing on both of these prongs, a court must 

decide that their trial counsel was ineffective, and require another sentencing trial. 

 

As you will see in Strickland, there is a sub-test for each of these two prongs. To decide the first 

prong, deficient performance, a court would have to decide whether “counsel’s 

representation fell below an objective standard of reasonableness.” In other words, a court 

must ask whether the attorney performed in a way that was professionally reasonable in light of 

all of the circumstances. To learn what makes an attorney’s performance “objectively reasonable” 

in a way that would save them from being found deficient, start by reading Strickland, and then 

look for this reasonableness test in the remaining two cases, Rhoades and Rompilla. 

 

If an attorney is found to have performed in an unreasonable, deficient way, the court would then 

have to decide whether this prejudiced the outcome of the trial. To prove prejudice, “[t]he 

defendant must show that there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different. A reasonable 

probability is a probability sufficient to undermine confidence in the outcome.” To learn how a 

Petitioner can make this showing, start by finding this discussion in Strickland, and then look for 

the same test, regarding the effect that the errors probably had on the outcome of the trial, in 

Rhoades and Rompilla. 
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Aggravating and Mitigating Factors 
 

 

 

In making this argument, you will need to understand what the trial attorney could and should have 

done, and whether her performance would have probably made a difference on the jury’s sentence. 

Therefore, you must also understand how a jury makes a sentencing decision! 

 
Remember, at a sentencing trial a prosecutor’s job is to present evidence of aggravating factors 

that would persuade a jury to impose a death sentence. A defense attorney’s job is to investigate 

and persuasively present evidence of mitigating factors to convince the jury to impose a life 

sentence. If a jury finds that the aggravating factors presented by the prosecutor 

outweigh the mitigating factors presented by the defense, then the jury may impose a 

death sentence. 

 

Under federal sentencing law, you should assume that aggravating factors include: whether the 

nature of the crime itself was particularly cruel or heinous; prior criminal history; whether the 

killing occurred during the commission of another crime; and whether the crime had multiple 

victims. 

 
You should assume that mitigating factors include: the defendant’s capacity to appreciate the 

wrongfulness of his actions; lack of/insignificant prior criminal record; whether the defendant 

committed the offense under severe mental or emotional disturbance; and any other facts that 

would tend to mitigate against the imposition of a death sentence. 

 

 

 

 
 

Issues to Consider in your Analysis of Our Case: 
 

 

 

This debate should focus on the following two issues: 
 

3. Whether Annie Advocate’s professional performance was deficient under Strickland, in 

that she failed to investigate and present mitigating evidence for Charles Thomas’ 

sentencing trial; and 

 

4. If Annie Advocate’s professional performance was deficient, whether that performance 

prejudiced the outcome of his sentence under Strickland. 

 
You can use any of the points discussed in the cases you are given to develop your argument for 

or against a finding of Annie Advocate’s ineffectiveness. Be sure to carefully compare the facts 

in each of the following cases to those presented above. Of course, you can also use any other 

good reasons that the court may not have considered. such as public policy. Be sure to use the 

additional sources to support your arguments. 
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Legal Precedent 
 

 

 

Strickland v. Washington 
466 U.S. 668 

Supreme Court of the United States (1984) 
 

 

 
Justice O'Connor delivered the opinion of the Court. 

 

During a 10–day period in September 1976, respondent planned and committed three groups of 

crimes, which included three brutal stabbing murders, torture, kidnaping, severe assaults, 

attempted murders, attempted extortion, and theft. After his two accomplices were arrested, 

respondent surrendered to police and voluntarily gave a lengthy statement confessing to the third 

of the criminal episodes. The State of Florida indicted respondent for kidnaping and murder and 

appointed an experienced criminal lawyer to represent him. 

Counsel actively pursued pretrial motions and discovery. He cut his efforts short, however, and he 

experienced a sense of hopelessness about the case, when he learned that, against his specific 

advice, respondent had also confessed to the first two murders. By the date set for trial, respondent 

was subject to indictment for three counts of first-degree murder and multiple counts of robbery, 

kidnaping for ransom, breaking and entering and assault, attempted murder, and conspiracy to 

commit robbery. Respondent waived his right to a jury trial, again acting against counsel’s advice, 

and pleaded guilty to all charges, including the three capital murder charges. 

In preparing for the sentencing hearing, counsel spoke with respondent about his background. He 

also spoke on the telephone with respondent’s wife and mother, though he did not follow up on 

the one unsuccessful effort to meet with them. He did not otherwise seek out character witnesses 

for respondent. Nor did he request a psychiatric examination, since his conversations with his 

client gave no indication that respondent had psychological problems. 

Counsel also excluded from the sentencing hearing other evidence he thought was potentially 

damaging. He successfully moved to exclude respondent’s “rap sheet.” Because he judged that a 
presentence report might prove more detrimental than helpful, as it would have included 

respondent’s criminal history and thereby would have undermined the claim of no significant 

history of criminal activity, he did not request that one be prepared. 

At the sentencing hearing, counsel’s strategy was based primarily on the trial judge’s [positive] 

Pointers! 

This case is the best example of how the test for Ineffective Assistance of Counsel works. 

Strickland v. Washington explains both requirements that a Petitioner must prove: (1) deficient 

performance on the part of their trial attorney; and (2) that the attorney’s deficient performance 

prejudiced the outcome of their case. 

ARGUMENT HINT – Petitioners will want to distinguish the facts of this case, and 

Respondents will want to make a strong comparison! 
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remarks at the plea colloquy as well as on his reputation as a sentencing judge who thought it 

important for a convicted defendant to own up to his crime. Counsel argued that respondent’s 

remorse and acceptance of responsibility justified sparing him from the death penalty. Counsel 

also argued that respondent had no history of criminal activity and that respondent committed the 

crimes under extreme mental or emotional disturbance, thus coming within the statutory list of 

mitigating circumstances. He further argued that respondent should be spared death because he 

had surrendered, confessed, and offered to testify against a codefendant and because respondent 

was fundamentally a good person who had briefly gone badly wrong in extremely stressful 

circumstances. The State put on evidence and witnesses largely for the purpose of describing the 

details of the crimes. Counsel did not cross-examine the medical experts who testified about the 

manner of death of respondent’s victims. 

In short, the trial judge found numerous aggravating circumstances and no (or a single 

comparatively insignificant) mitigating circumstance. With respect to each of the three convictions 

for capital murder, the trial judge concluded: “A careful consideration of all matters presented to 

the court impels the conclusion that there are insufficient mitigating circumstances ... to outweigh 

the aggravating circumstances.” See Washington v. State, 362 So.2d 658, 663–664 (Fla.1978). He 

therefore sentenced respondent to death on each of the three counts of murder and to prison terms 

for the other crimes. The Florida Supreme Court upheld the convictions and sentences on direct 

appeal. 

 
II 

In a long line of cases that includes Powell v. Alabama, Johnson v. Zerbst, and Gideon v. 

Wainwright, this Court has recognized that the Sixth Amendment right to counsel exists, and is 

needed, in order to protect the fundamental right to a fair trial. The Constitution guarantees a fair 

trial through the Due Process Clauses, but it defines the basic elements of a fair trial largely through 

the several provisions of the Sixth Amendment, including the Counsel Clause: 

 
 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall 

have been committed, which district shall have been previously ascertained by 

law, and to be informed of the nature and cause of the accusation; to be confronted 

with the witnesses against him; to have compulsory process for obtaining 

witnesses in his favor, and to have the Assistance of Counsel for his defence.” 

 
 

Thus, a fair trial is one in which evidence subject to adversarial testing is presented to an impartial 

tribunal for resolution of issues defined in advance of the proceeding. The right to counsel plays a 

crucial role in the adversarial system embodied in the Sixth Amendment, since access to counsel’s 

skill and knowledge is necessary to accord defendants the “ample opportunity to meet the case of 

the prosecution” to which they are entitled. Adams v. United States ex rel. McCann. 

 

The Court has not elaborated on the meaning of the constitutional requirement of effective 

assistance in … claims of “actual ineffectiveness.” In giving meaning to the requirement, however, 

we must take its purpose—to ensure a fair trial—as the guide. The benchmark for judging any 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1978137790&amp;pubNum=735&amp;fi=co_pp_sp_735_663&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_735_663
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1932123464&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1932123464&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1963125313&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1963125313&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1942123344&amp;pubNum=708&amp;fi=co_pp_sp_708_240&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_708_240
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claim of ineffectiveness must be whether counsel’s conduct so undermined the proper  

functioning of the adversarial process that the trial cannot be relied on as having produced 

a just result. 
 

The same principle applies to a capital sentencing proceeding such as that provided by Florida 

law. A capital sentencing proceeding like the one involved in this case… is sufficiently like a trial 

in its adversarial format and in the existence of standards for decision, see: Barclay v. Florida, 

Bullington v. Missouri, that counsel’s role in the proceeding is comparable to counsel’s role at 

trial—to ensure that the adversarial testing process works to produce a just result under the 

standards governing decision. For purposes of describing counsel’s duties, therefore, Florida’s 

capital sentencing proceeding need not be distinguished from an ordinary trial. 

 
III 

A convicted defendant’s claim that counsel’s assistance was so defective as to require reversal of 

a conviction or death sentence has two components. First, the defendant must show that counsel’s  

performance was deficient. This requires showing that counsel made errors so serious that 

counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. 

Second, the defendant must show that the deficient performance prejudiced the defense. This 

requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a 

trial whose result is reliable. Unless a defendant makes both showings, it cannot be said that the 

conviction or death sentence resulted from a breakdown in the adversary process that renders the 

result unreliable. 

 
A 

As all the Federal Courts of Appeals have now held, the proper standard for attorney 

performance is that of reasonably effective assistance. See: Trapnell v. United States,. …When  

a convicted defendant complains of the ineffectiveness of counsel’s assistance, the defendant 

must show that counsel’s representation fell below an objective standard of reasonableness. 
 

These standards require no special amplification in order to define counsel’s duty to investigate, 

the duty at issue in this case. As the Court of Appeals concluded, strategic choices made after 

thorough investigation of law and facts relevant to plausible options are virtually unchallengeable; 

and strategic choices made after less than complete investigation are reasonable precisely to the 

extent that reasonable professional judgments support the limitations on investigation. In other 

words, counsel has a duty to make reasonable investigations or to make a reasonable decision that 

makes particular investigations unnecessary. In any ineffectiveness case, a particular decision not 

to investigate must be directly assessed for reasonableness in all the circumstances, applying a 

heavy measure of deference to counsel’s judgments. 

 

The reasonableness of counsel’s actions may be determined or substantially influenced by the 

defendant’s own statements or actions. Counsel’s actions are usually based, quite properly, on 

informed strategic choices made by the defendant and on information supplied by the defendant. 

In particular, what investigation decisions are reasonable depends critically on such information. 

For example, when the facts that support a certain potential line of defense are generally known to 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1983131591&amp;pubNum=708&amp;fi=co_pp_sp_708_3425&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_708_3425
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1981119329&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1984101454&amp;pubNum=350&amp;fi=co_pp_sp_350_151&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_350_151
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counsel because of what the defendant has said, the need for further investigation may be 

considerably diminished or eliminated altogether. And when a defendant has given counsel reason 

to believe that pursuing certain investigations would be fruitless or even harmful, counsel’s failure 

to pursue those investigations may not later be challenged as unreasonable. In short, inquiry into 

counsel’s conversations with the defendant may be critical to a proper assessment of counsel’s 

investigation decisions, just as it may be critical to a proper assessment of counsel’s other litigation 

decisions. See: United States v. Decoster. 

 
B 

An error by counsel, even if professionally unreasonable, does not warrant setting aside the 

judgment of a criminal proceeding if the error had no effect on the judgment. United States v. 

Morrison. The purpose of the Sixth Amendment guarantee of counsel is to ensure that a defendant 

has the assistance necessary to justify reliance on the outcome of the proceeding. Accordingly, any 

deficiencies in counsel’s performance must be prejudicial to the defense in order to constitute 

ineffective assistance under the Constitution. 

 

…[A]ctual ineffectiveness claims alleging a deficiency in attorney performance are subject to a 

general requirement that the defendant affirmatively prove prejudice. The government is not 

responsible for, and hence not able to prevent, attorney errors that will result in reversal of a 

conviction or sentence. Attorney errors come in an infinite variety and are as likely to be utterly 

harmless in a particular case as they are to be prejudicial. They cannot be classified according to 

likelihood of causing prejudice. Nor can they be defined with sufficient precision to inform defense 

attorneys correctly just what conduct to avoid. Representation is an art, and an act or omission that 

is unprofessional in one case may be sound or even brilliant in another. Even if a defendant shows 

that particular errors of counsel were unreasonable, therefore, the defendant must show that they  

actually had an adverse effect on the defense. 
 

 

Accordingly, the appropriate test for prejudice…(is that) [t]he defendant must show that there  

is a reasonable probability that, but for counsel’s unprofessional errors, the result of the  

proceeding would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome. 
 

 

When a defendant challenges a death sentence such as the one at issue in this case, the question is 

whether there is a reasonable probability that, absent the errors, the sentencer—including an 

appellate court, to the extent it independently reweighs the evidence—would have concluded that 

the balance of aggravating and mitigating circumstances did not warrant death. 

 

In making this determination, a court hearing an ineffectiveness claim must consider the totality 

of the evidence before the judge or jury….Taking the unaffected findings as a given, and taking 

due account of the effect of the errors on the remaining findings, a court making the prejudice 

inquiry must ask if the defendant has met the burden of showing that the decision reached would 

reasonably likely have been different absent the errors. 

 

V 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1976141949&amp;pubNum=350&amp;fi=co_pp_sp_350_209&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_350_209
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1981101937&amp;pubNum=708&amp;fi=co_pp_sp_708_667&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_708_667
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1981101937&amp;pubNum=708&amp;fi=co_pp_sp_708_667&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_708_667
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Having articulated general standards for judging ineffectiveness claims, we think it useful to 

apply those standards to the facts of this case in order to illustrate the meaning of the general 

principles 

The trial judge’s views on the importance of owning up to one’s crimes were well known to 

counsel. The aggravating circumstances were utterly overwhelming. Trial counsel could 

reasonably surmise from his conversations with respondent that character and psychological 

evidence would be of little help. Respondent had already been able to mention at the plea colloquy 

the substance of what there was to know about his financial and emotional troubles. Restricting 

testimony on respondent’s character to what had come in at the plea colloquy ensured that contrary 

character and psychological evidence and respondent’s criminal history, which counsel had 

successfully moved to exclude, would not come in. On these facts, there can be little question, 

even without application of the presumption of adequate performance, that trial counsel’s defense, 

though unsuccessful, was the result of reasonable professional judgment. 

 

With respect to the prejudice component, the lack of merit of respondent’s claim is even more 

stark….Given the overwhelming aggravating factors, there is no reasonable probability that the 

omitted evidence would have changed the conclusion that the aggravating circumstances 

outweighed the mitigating circumstances and, hence, the sentence imposed. Indeed, admission of 

the evidence respondent now offers might even have been harmful to his case: his “rap sheet” 

would probably have been admitted into evidence, and the psychological reports would have 

directly contradicted respondent’s claim that the mitigating circumstance of extreme emotional 

disturbance applied to his case. 

Failure to make the required showing of either deficient performance or sufficient prejudice defeats 

the ineffectiveness claim. Here there is a double failure. More generally, respondent has made no 

showing that the justice of his sentence was rendered unreliable by a breakdown in the adversary 

process caused by deficiencies in counsel’s assistance. Respondent’s sentencing proceeding was 

not fundamentally unfair. 

We conclude, therefore, that the District Court properly declined to issue a writ of habeas corpus. 

The judgment of the Court of Appeals is accordingly 

REVERSED. 



12  

Rhoades v. Arave 

2007 WL 1550441 

United States District Court, D. Idaho (2007) 
 

 
 

Honorable EDWARD J. LODGE, U.S. District Judge delivered the opinion of the court. 

Paul Ezra Rhoades has been convicted of murder, and other associated felonies, for the shooting 

deaths of Stacy Baldwin, Susan Michelbacher, and Nolan Haddon, all of whom were killed during 

an approximately three week period in February and March of 1987. After separate jury trials, 

Petitioner was sentenced to death in both the Michelbacher and Baldwin cases. Petitioner entered 

a conditional guilty plea in the Haddon case, and he received two indeterminate life sentences. 

This habeas corpus matter arises from the state court’s judgment in the Baldwin case. . . 

 
Claim 23: Ineffective Assistance of Counsel 

Petitioner raises twenty-eight separate instances of ineffective assistance of counsel at trial, 

sentencing, and on appeal. . . 

12. Failure to Investigate, Develop, and Present Mental State Issues at Trial and at Sentencing 

In the Court’s May 18, 2006 Memorandum Decision, it determined that Petitioner had not 
supported this claim with facts showing the nature of the supposed “mental state issues.” The 

Court reaffirms that Petitioner has failed to allege how trial counsel was ineffective in choosing 

not to present a defense at trial aimed at showing Petitioner lacked the mental state necessary to 

commit these offenses. 

 

Petitioner was given another opportunity, however, to persuade the Court that he had alleged a 

colorable claim related to counsel’s performance at the penalty phase, and the Court left open the 

possibility of an evidentiary hearing on that issue. In response, Petitioner lodged numerous 

documents, records, and other papers with the Court. Little effort was made to winnow out 

relevant documents from irrelevant ones, or to otherwise connect the information in a coherent 

fashion for the Court. In Petitioner’s Supplemental Merits Brief on Non–Dismissed Claims, he 

refers to the voluminous lodging as a “factual proffer of what evidence could have been shown in 

mitigation at the sentencing.” 

Pointers! 
 

Rhoades is an example of how a court will require a Petitioner to show enough evidence to 

establish both parts of the Ineffective Assistance of Counsel test.  Keep an eye out for which 

part of the test the court feels is satisfied, and which part it decides there is not enough 

evidence to prove. 

ARGUMENT HINT: Petitioners will want to use Rhoades in their favor for the part of the 

test that the court finds is satisfied, while the Respondents can use this case to stress how the 

Petitioners must satisfy both parts of the test to be successful. 

http://www.westlaw.com/Link/Document/FullText?findType=h&amp;pubNum=176284&amp;cite=0200327801&amp;originatingDoc=Iaf2cfe370f3f11dcb92c924f6a2d2928&amp;refType=RQ&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)
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Before trial, Petitioner’s Bonneville County attorneys retained a psychiatrist, Dr. Kenneth Ash, to 

evaluate Petitioner’s mental status. David Parmenter also spoke with Dr. Ash personally in 

preparation for the Bingham County case, and although Dr. Ash never prepared a written report, 

he indicated that the facts were not favorable with respect to Petitioner’s competency and his sanity 

at the time of the offense. Based on that opinion, and based further on counsel’s own experiences 

in working with individuals at a state mental hospital, Parmenter felt that he had a “pretty good 

handle” on Petitioner’s mental state. As a result, he did not seek another evaluation. 

 

In an effort to compile a mitigation case, Parmenter spoke with Petitioner’s family, friends, and a 

former employer. His primary contact was Petitioner’s mother, with whom he “spent a lot of time.” 

Parmenter did not hire a mitigation specialist to obtain records, develop background information, 

or to conduct interviews, and it appears that he relied on the investigator’s work from the 

Bonneville County case and on his own independent investigation. He has since estimated that he 

expended probably 20 to 25 hours to prepare solely for the aggravation-mitigation hearing. 

 

In deciding whether a capital defense attorney’s performance at the penalty phase fell below an 

objective standard of reasonableness, the relevant inquiry is not whether counsel should have 

presented a certain type of mitigating evidence, but whether the investigation supporting counsel’s 

decision was itself reasonable, measured under prevailing professional norms. Wiggins v. Smith. 

 

Although Parmenter did conduct a mitigation investigation, and he called a number of witnesses 

at the sentencing hearing, by his own admission he devoted only an estimated 20 to 25 hours—the 

equivalent of about three work days—to prepare for the hearing. If accurate, this estimate strikes 

the Court as an exceedingly brief amount of time to conduct a “thorough investigation” into 

Petitioner’s background. Petitioner has also submitted a new affidavit from Parmenter in which he 

asserts that he did not take “any steps to learn about [Petitioner’s] mental health, emotional, social, 

and drug use background in preparation for the sentencing proceedings,” not based on some 

strategic reason, but because he “just did not think to do it.” 

 

To some degree, the broadness of trial counsel’s claim in his recent affidavit is undermined by the 

existing record, as he has previously testified that he conferred with Dr. Ash regarding at least 

some aspects of Petitioner’s “mental health” and that he discussed parts of Petitioner’s background 

with friends, family, and an employer. But the Court takes the affidavit as an affirmation that the 

scope of counsel’s mitigation investigation did not include the type of information that Petitioner 

has now proffered. The Court does not doubt that the Sixth Amendment would permit a capital 

defense attorney to emphasize, as a matter of trial tactics, a defendant’s good character and 

redeeming attributes to the exclusion of other evidence with a less certain impact on the sentencer. 

But here Parmenter failed to investigate Petitioner’s “mental health, emotional, social, and drug 

use background” because he simply did “not think to do it,” an indication that the “failure to 

investigate thoroughly resulted from inattention, not reasoned strategic judgment.” Wiggins.  

Consequently, this Court concludes that Petitioner has alleged sufficient facts to show at least  

a colorable claim that trial counsel’s mitigation investigation fell below an objective standard 

of reasonableness for a capital case in the late 1980s. 
 

 

This determination gets Petitioner only part of the way to his destination, however. He must still 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2003452317&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2003452317&amp;pubNum=780&amp;fi=co_pp_sp_780_526&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)&amp;co_pp_sp_780_526
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allege specific facts that, if true, would also show a reasonable probability that had counsel 

conducted the type of mitigation investigation that Petitioner now believes he should have, the  

outcome of the sentencing hearing would have been different. In assessing prejudice under 

these circumstances, the Court must reweigh the evidence in aggravation against the totality of the 

available mitigating evidence, including the mitigating evidence adduced in the federal habeas 

proceeding. Wiggins. The aggravating circumstances in this case are simply too strong, and the 

new mitigating evidence, even if credible, adds too little, to create a reasonable probability of a 

different outcome. 

 

By the time that Petitioner appeared before the court for sentencing in this case he had already 

been convicted in the Michelbacher matter of kidnapping, rape, the infamous crime against nature, 

and murder in the first degree. He had also entered a conditional guilty plea in the Haddon matter, 

albeit while maintaining his innocence, to murder in the second degree and robbery. Thus, 

regardless whether these facts supported the “previously convicted or another murder” aggravating 

factor or the aggravator based upon a “propensity to commit murder,” or both, Petitioner’s recent 

history of committing a string of violent felonies carried heavy weight on the aggravating side of 

the balance. 

 

Further, despite Petitioner’s protestations to the contrary, there was sufficient evidence in the 

record to establish that the crimes in this case were especially heinous, atrocious or cruel, 

manifesting exceptional depravity, and that Petitioner exhibited an utter disregard for human life, 

as those terms have been defined and limited by the Idaho Supreme Court. Petitioner committed 

acts of random, senseless, and gratuitous violence against an innocent young woman who likely 

suffered extreme mental and physical anguish during the attack. Of course, the felony murder with 

specific intent to kill aggravating circumstance was also amply supported by the facts. 

 

On the other side of the scale, the state court was already well aware of, but not swayed by, several 

mitigating circumstances that were individual to Petitioner, including his difficulties as a young 

child diagnosed with polio, which hampered his ability to fit in with his peers, and his limited 

education. The court also noted Petitioner’s work skills, cooperative nature with those close to 

him, kindness to children, and good behavior while incarcerated. The court indicated that 

Petitioner’s female friends trusted him and found him to be compassionate. 

 

Within his more immediate family, Petitioner has come forward with evidence that his father was 

an alcoholic with a relatively low IQ who had a criminal record and who attempted suicide at least 

once in the past. Petitioner has also submitted declarations indicating that his mother and father 

fought routinely, both verbally and physically, and that the children witnessed these fights. Clearly, 

poverty and substance abuse were prevalent throughout the family. 

 

Notably absent, however, is any persuasive evidence that Petitioner was himself physically or 

violently abused as a child, abandoned, placed within the State’s custody, or otherwise 

institutionalized. Petitioner has also provided no records showing that he has a documented history 

of emotional disturbances, mental illnesses, or organic brain disorders during his developmental 

years or later. Indeed, a persistent theme running through many of the declarations from family 

and friends is that Petitioner was a gentle, caring, and likable person until he started abusing drugs. 

This assessment of his character is largely consistent with the information that was already in front 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2003452317&amp;pubNum=780&amp;fi=co_pp_sp_780_534&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)&amp;co_pp_sp_780_534
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of the state court at sentencing. 

 

Recent cases from the Supreme Court that have addressed the quality and strength of undiscovered 

mitigating evidence further guide and inform this Court’s decision. An illustrative example is 

Wiggins, in which the sentencing jury did not hear that the defendant was frequently abandoned as 

a small child and forced to beg for food before he was placed in foster care, where he was 

repeatedly sexually assaulted. The Supreme Court found that counsel’s failure to develop and 

present that evidence was prejudicial, given that only a “halfhearted” mitigation case was offered. 

Likewise, in Rompilla v. Beard, defense counsel failed to unearth a treasure trove of mitigating 

evidence indicating that the defendant, who suffered from organic brain damage, was beaten often 

by his alcoholic father and left in a wire mesh dog pen filled with excrement. See also Williams v. 

Taylor, (defendant was borderline mentally retarded and had suffered through a nightmarish 

childhood of deprivation and abuse); (defendant was beaten by his alcoholic parents, became a 

ward of the state, was institutionalized and thereafter sexually abused). 

 

While Petitioner’s factual proffer may present a more complete family history of substance abuse, 

neglect, and general dysfunction, it simply does not depict the same “excruciating” life history that 

was found to exist in these other cases. More importantly, given the strength of the aggravating 

circumstances found to exist in this case and the incremental contribution that Petitioner’s newly 

proffered facts, even if proven to be true and credible, would have added to the mitigation case,  

there is no reasonably probability that the result of the sentencing proceeding would have 

been different. This claim will be denied, and no evidentiary hearing is required. 
 

DENIED. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2006822543&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2000101932&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=2000101932&amp;pubNum=708&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Keycite)
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Rompilla v. Beard 
545 U.S. 374 

Supreme Court of the United States (2005) 
 
 

 
 
 

SOUTER, J., delivered the opinion of the Court. 

 

On the morning of January 14, 1988, James Scanlon was discovered dead in a bar he ran in 

Allentown, Pennsylvania, his body having been stabbed repeatedly and set on fire. Ronald 

Rompilla was indicted for the murder and related offenses, and the Commonwealth gave notice of 

intent to ask for the death penalty. Two public defenders were assigned to the case. 

 

The jury at the guilt phase of trial found Rompilla guilty on all counts, and during the ensuing 

penalty phase, the prosecutor sought to prove three aggravating factors to justify a death sentence: 

that the murder was committed in the course of another felony; that the murder was committed by 

torture; and that Rompilla had a significant history of felony convictions indicating the use or 

threat of violence. The Commonwealth presented evidence on all three aggravators, and the jury 

found all proven. Rompilla's evidence in mitigation consisted of relatively brief testimony: five of 

his family members argued in effect for residual doubt, and beseeched the jury for mercy, saying 

that they believed Rompilla was innocent and a good man. Rompilla's 14-year-old son testified 

that he loved his father and would visit him in prison. The jury acknowledged this evidence to the 

point of finding, as two factors in mitigation, that Rompilla's son had testified on his behalf and 

that rehabilitation was possible. But the jurors assigned the greater weight to the aggravating 

factors, and sentenced Rompilla to death. 

 

The District Court found that (upon review of the issue), the State Supreme Court had unreasonably 

applied Strickland v. Washington, as to the penalty phase of the trial, and granted relief for 

ineffective assistance of counsel. A divided Third Circuit panel reversed. Rompilla v. Horn. We 

granted certiorari, and now reverse. 

 

Rompilla's own contributions to any mitigation case were minimal. Counsel found him 

uninterested in helping, as on their visit to his prison to go over a proposed mitigation strategy, 

when Rompilla told them he was "bored being here listening" and returned to his cell. To questions 

about childhood and schooling, his answers indicated they had been normal, ibid., save for quitting 

Pointers! 
 

In Rompilla, Justice Souter provides a great discussion of what the trial attorney(s) 

should/should not have done in investigating mitigating evidence for the sentencing in this case. 

Pay careful attention to the evidence that was presented to the jury, what evidence was not 

presented, and why this information was so important to the Court. 

ARGUMENT HINT:  Petitioners will want to make a strong comparison to this case, while 

Respondents should look for ways to distinguish the facts! 

http://scholar.google.com/scholar_case?case=16585781351150334057&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=8346518221639982048&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
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school in the ninth grade. There were times when Rompilla was even actively obstructive by 

sending counsel off on false leads. 

 

When new counsel entered the case to raise Rompilla's Post Conviction claims, however, they 

identified a number of likely avenues the trial lawyers could fruitfully have followed in building a 

mitigation case. School records are one example, which trial counsel never examined in spite of 

the professed unfamiliarity of the several family members with Rompilla's childhood, and despite 

counsel's knowledge that Rompilla left school after the ninth grade. Other examples are records of 

Rompilla's juvenile and adult incarcerations, which counsel did not consult, although they were 

aware of their client's criminal record. And while counsel knew from police reports provided in 

pretrial discovery that Rompilla had been drinking heavily at the time of his offense, and although 

one of the mental health experts reported that Rompilla's troubles with alcohol merited further 

investigation, counsel did not look for evidence of a history of dependence on alcohol that might 

have extenuating significance. 

 

Before us, trial counsel and the Commonwealth respond to these unexplored possibilities by 

emphasizing this Court's recognition that the duty to investigate does not force defense lawyers to 

scour the globe on the off chance something will turn up; reasonably diligent counsel may draw a 

line when they have good reason to think further investigation would be a waste. See Wiggins v. 

Smith, (further investigation excusable where counsel has evidence suggesting it would be 

fruitless); Strickland v. Washington, (counsel could "reasonably surmise . . . that character and 

psychological evidence would be of little help"); (limited investigation reasonable because all 

witnesses brought to counsel's attention provided predominantly harmful information). The 

Commonwealth argues that the information trial counsel gathered from Rompilla and the other 

sources gave them sound reason to think it would have been pointless to spend time and money on 

the additional investigation espoused by Post Conviction counsel, and we can say that there is 

room for debate about trial counsel's obligation to follow at least some of those potential lines of 

enquiry. There is no need to say more, however, for a further point is clear and dispositive: the 

lawyers were deficient in failing to examine the court file on Rompilla's prior conviction. 

 

There is an obvious reason that the failure to examine Rompilla's prior conviction file fell below 

the level of reasonable performance. Counsel knew that the Commonwealth intended to seek the 

death penalty by proving Rompilla had a significant history of felony convictions indicating the 

use or threat of violence, an aggravator under state law. Counsel further knew that the 

Commonwealth would attempt to establish this history by proving Rompilla's prior conviction for 

rape and assault, and would emphasize his violent character by introducing a transcript of the rape 

victim's testimony given in that earlier trial. There is no question that defense counsel were on 

notice, since they acknowledge that a "plea letter," written by one of them four days prior to trial, 

mentioned the prosecutor's plans. Ibid. It is also undisputed that the prior conviction file was a 

public document, readily available for the asking at the very courthouse where Rompilla was to be 

tried. 

 

It is clear, however, that defense counsel did not look at any part of that file, including the 

transcript, until warned by the prosecution a second time. In a colloquy the day before the 

evidentiary sentencing phase began, the prosecutor again said he would present the transcript of 

the victim's testimony to establish the prior conviction. 

http://scholar.google.com/scholar_case?case=1933671603620863073&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=1933671603620863073&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=16585781351150334057&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
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With every effort to view the facts as a defense lawyer would have done at the time, it is difficult 

to see how counsel could have failed to realize that without examining the readily available file 

they were seriously compromising their opportunity to respond to a case for aggravation. The 

prosecution was going to use the dramatic facts of a similar prior offense, and Rompilla's counsel 

had a duty to make all reasonable efforts to learn what they could about the offense. The same file 

discloses test results that the defense's mental health experts would have viewed as pointing to 

schizophrenia and other disorders, and test scores showing a third grade level of cognition after 

nine years of schooling. 

 

Further effort would presumably have unearthed much of the material post-conviction counsel 

found, including testimony from several members of Rompilla's family, whom trial counsel did 

not interview. Judge Sloviter summarized this evidence: 

 

"Rompilla's parents were both severe alcoholics who drank constantly. His mother 

drank during her pregnancy with Rompilla, and he and his brothers eventually 

developed serious drinking problems. His father, who had a vicious temper, 

frequently beat Rompilla's mother, leaving her bruised and black-eyed, and bragged 

about his cheating on her. His parents fought violently, and on at least one occasion 

his mother stabbed his father. He was abused by his father who beat him when he 

was young with his hands, fists, leather straps, belts and sticks. All of the children 

lived in terror. There were no expressions of parental love, affection or approval. 

Instead, he was subjected to yelling and verbal abuse. His father locked Rompilla 

and his brother Richard in a small wire mesh dog pen that was filthy and excrement 

filled. He had an isolated background, and was not allowed to visit other children 

or to speak to anyone on the phone. They had no indoor plumbing in the house, he 

slept in the attic with no heat, and the children were not given clothes and attended 

school in rags." 

 

The jury never heard any of this and neither did the mental health experts who examined Rompilla 

before trial. 

 

(Regarding prejudice), [t]his evidence adds up to a mitigation case that bears no relation to the few 

naked pleas for mercy actually put before the jury, and although we suppose it is possible that a 

jury could have heard it all and still have decided on the death penalty, that is not the test. It goes 

without saying that the undiscovered "mitigating evidence, taken as a whole, `might well have 

influenced the jury's appraisal' of [Rompilla's] culpability," Wiggins v. Smith, , (quoting Williams 

v. Taylor), and the likelihood of a different result if the evidence had gone in is "sufficient to 

undermine confidence in the outcome" actually reached at sentencing, Strickland. 

 

The judgment of the Third Circuit is reversed, and Pennsylvania must either retry the case on 

penalty or stipulate to a life sentence.  It is so ordered. 

http://scholar.google.com/scholar_case?case=1933671603620863073&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=780731540631621427&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=780731540631621427&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
http://scholar.google.com/scholar_case?case=16585781351150334057&amp;q=rompilla%2Bv.%2Bbeard&amp;hl=en&amp;as_sdt=6%2C31&amp;as_vis=1
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Additional Sources 
 

 

 

1. Excerpt - Frank Bruni and Jim Yardley – New York Times, June 23, 2000 
 

ARGUMENT HINT: 

What policy arguments can be taken from this article? Specifically, what arguments can be made 

about the importance of competent, effective attorneys in death penalty cases? 

 

WITH BUSH ASSENT, INMATE IS EXECUTED 

 
AUSTIN, Tex., June 22— With Gov. George W. Bush's backing and his somberly stated belief that 

''justice is being done,'' the State of Texas tonight executed Gary Graham, who had been convicted 

for the 1981 murder of a man outside a Houston supermarket. 

 

The execution was carried out even though 5 of the 18 members of the Bush-appointed parole board 

argued against it and the United States Supreme Court divided sharply over the issue, declining to 

review the case by a 5-to-4 vote. 

 

When the moment of Mr. Graham's execution finally arrived, Mr. Bush did not merely issue a 

written statement but spoke to a crowd of reporters in a solemn voice that contradicted his often 

light-hearted nature. His facial expression and his words matched his tone. 

 

''This is a responsibility I take very seriously,'' Mr. Bush said, reading from a statement, ''because the 

final determination of innocence or guilt is among the most profound and serious decisions a person 

can make. I recognize that there are good people who oppose the death penalty. I have heard their 

message and I respect their heartfelt point of view.'' 

 

Then he recited a series of heinous crimes attributed to Mr. Graham and noted that Mr. Graham had 

confessed to some of them. He said Mr. Graham's case, over the 19 years since the murder for which 

he was executed, had been reviewed ''more than 20 times by state and federal courts'' and by 33 

judges. Mr. Graham had neared an execution in 1993 but was granted a reprieve by Gov. Anne 

Richards, a Democrat. 

 

And he said he backed the board's vote this afternoon to authorize the execution. ''After considering 

all the facts,'' he said, ''I'm confident that justice is being done.'' 

 

The Graham case attracted a remarkable amount of national and even international attention, for 

many reasons. 

Questions arose about the testimony of the sole witness in the case as well as the fact that his court- 

appointed lawyer provided only a nominal defense. In addition, several jurors later expressed doubt 
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that they would have convicted him if they had been aware of certain facts and testimony during the 

trial. 

 

Many legal experts cast Mr. Graham's case as a perfect example of all that was wrong with the 

judicial system and the death penalty, though many others noted that his appeals were been lodged in 

dozens of courts and been considered by an even larger number of judges as he avoided execution for 

nearly two decades. 

 

Mr. Graham's execution was delayed nearly two hours as his lawyers mounted last-minute appeals 

that took state officials by surprise. 

 

Mr. Graham, 36, died at 8:49 p.m. central time, becoming the 135th person put to death in Texas 

since Mr. Bush became governor five and a half years ago. That statistic, combined with Mr. Bush's 

prominence as the presumptive Republican presidential nominee, partly explained why the case 

received such scrutiny from news organizations. 

 

Mr. Graham's execution had been scheduled for 7 p.m. after the pardons board declined by a vote of 

12 to 5 to grant a request for clemency and the Supreme Court declined to hear a last-minute appeal. 

 

Chief Justice William H. Rehnquist and Justices Sandra Day O'Connor, Antonin Scalia, Anthony M. 

Kennedy and Clarence Thomas voted to reject the appeal. Justices John Paul Stevens, David H. 

Souter, Ruth Bader Ginsburg and Stephen G. Breyer voted to order the execution postponed. 

 

A third appeal was denied by the Court of Criminal Appeals, the highest criminal court in Texas. But 

just before 7, Mr. Graham's lawyers filed still another one, this time a civil lawsuit against the board 

of pardons. Though it, too, was ultimately rejected by Judge James Nowlin of Federal District Court, 

the legal maneuver caused yet another delay. 

 

Judge Nowlin called the civil action ''an extremely tardy effort to delay the execution.'' 

 
As the appeals worked through the courts, Mr. Graham remained in a holding cell only steps from the 

death chamber, accompanied by the Rev. Jesse Jackson, the Rev. Al Sharpton and Bianca Jagger, a 

representative of Amnesty International. 

 

Mr. Graham made a statement before his execution. ''I die fighting for what I believed in. The truth 

will come out,'' he said. His final words were: ''They are killing me tonight. They are murdering me.'' 

 

He died with one eye shut, one eye open, looking at Rev. Jackson. He appeared to have resisted. He 

had a bruise on his arm and his head restraint had come off. He was handcuffed to the gurney. 
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As Mr. Graham was led out of his cell at 8:20 p.m., five guards struggled to subdue him and needed a 

full minute to get him strapped to his gurney, said to Larry Fitzgerald, a spokesman for the Texas 

Department of Criminal Justice. 

 

Bobby Hanners, a witness to the execution and grandson of the victim, said, ''My heart goes out to 

the Graham family as they begin the grieving process. I also pray that Gary Graham has made peace 

with God but I truly believe justice has been served.'' 

 

The board of pardons authorized Mr. Graham's execution today despite clear disagreement among 

the 17 members who voted today, 5 of whom recommended that Mr. Graham's sentence be 

commuted to life in prison. On the separate matter of whether Mr. Graham should be given a 

conditional pardon, all 17 members voted no. Only a simple majority of board members is required 

to allow an execution to proceed. 

 

The case also came as the capital punishment debate deepens, provoked by advances in DNA 

technology, studies that question the fairness with which the death penalty is administered and the 

emergence of Mr. Bush, who presides over a state that executes more inmates than any other, as a 

presidential candidate. 

 

The governor had maintained that he was treating this case no differently than any other and that any 

action taken or not taken would be impervious to political considerations, immune to protests and 

unaffected by a campaign that has pivoted on his self-portrayal as a sensitive, compassionate 

conservative. 

 

Mr. Graham was convicted for the May 13, 1981, murder of Bobby Lambert in the parking lot of a 

Houston grocery store. His conviction provoked little fanfare at the time, but his case gradually 

attracted the attention of death penalty opponents. 

 

His advocates argued that Mr. Graham's trial lawyer, Ronald Mock, put up a lackluster defense and 

scarcely investigated the case. No physical evidence linked Mr. Graham to the scene, and ballistics 

tests found that a .22 revolver confiscated from him did not match the murder weapon.  His 

conviction rested on the testimony of a woman sitting in her car, Bernadine Skillern, who saw the 

killer as he confronted and shot Mr. Lambert about 30 feet away. 
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2. Ed Pilkington – The Guardian, April 28, 2014 
 

ARGUMENT HINT: 
What policy arguments can be taken from this article? Specifically, what arguments can be made 

about the importance of competent, effective attorneys in death penalty cases? 

 

US DEATH ROW STUDY: FOUR PERCENT OF DEFENDANTS SENTENCED TO 

DIE ARE INNOCENT 

 

Deliberately conservative figure lays bare extent of possible miscarriages of justice suggesting 

that the innocence of more than 200 prisoners still in the system may never be recognized. 

 

At least 4.1% of all defendants sentenced to death in the US in the modern era are innocent, 

according to the first major study to attempt to calculate how often states get it wrong in their 

wielding of the ultimate punishment. 

 

A team of legal experts and statisticians from Michigan and Pennsylvania used the latest statistical 

techniques to produce a peer-reviewed estimate of the “dark figure” that lies behind the death 

penalty – how many of the more than 8,000 men and women who have been put on death row 

since the 1970s were falsely convicted. 

 

The team arrived at a deliberately conservative figure that lays bare the extent of possible 

miscarriages of justice, suggesting that the innocence of more than 200 prisoners still in the system 

may never be recognized. 

 

The study concludes that were all innocent people who were given death sentences to be cleared 

of their offences, the exoneration rate would rise from the actual rate of those released – 1.6% – to 

at least 4.1%. That is equivalent in the time frame of the study, 1973 to 2004, of about 340 prisoners 

– a much larger group than the 138 who were exonerated in the same period. 

 

“This is a disturbing finding,” said Samuel Gross, a law professor at the University of Michigan 

law school who is the lead author of the research. “There are a large number of people who are 

sentenced to death, and despite our best efforts some of them have undoubtedly been executed.” 

 

The research team deployed statistical devices to put a figure on the proportion of cases of hidden 

innocence. In particular, they deployed a technique known as “survival analysis”, to calculate the 

percentage of prisoners who have been taken off death row but who might still be innocent. 

 

They also applied “sensitivity analysis”, to take into account possible cases of exonerations where 

the released prisoner is nonetheless guilty, and to ensure that the overall findings erred on the side 

of caution. 

 

The study, published in a prestigious journal, the Proceedings of the National Academy of 

Sciences, does not solve perhaps the greatest single riddle of the death penalty: how many innocent 

people have actually been put to death in modern times. That remains a haunting unknown. 

http://www.theguardian.com/profile/edpilkington
http://www.pnas.org/cgi/doi/10.1073/pnas.1306417111
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But Gross is clear that such final and irreparable injustices have occurred. 

 

“If you look at the numbers in our study, at how many errors are made, then you cannot believe 

that we haven’t executed any innocent person – that would be wishful thinking.” 

 

Richard Dieter, executive director of the Death Penalty Information Center, which supplied some 

of the data on which the study depends, said “every time we have an execution, there is a risk of 

executing an innocent person. The risk may be small, but it’s unacceptable”. 

 

The ballpark figure of at least 4.1% innocence is higher than previous studies looking at 

exoneration rates that had smaller sample sizes and were more restricted in their remit. It is also 

considerably higher than the estimate given in 2007 by the conservative US supreme court justice 

Antonin Scalia, who wrote that American criminal convictions generally had an “error rate of 

.27 % – or, to put it another way, a success rate of 99.973%”. 

 

The authors comment tartly with respect to Scalia’s skills as a statistician: “That would be 

comforting, if true. In fact, the claim is silly.” 

 

The single largest group of innocent death row inmates are neither exonerated and released nor 

executed, the study suggests. Rather, they are left in limbo, somewhere in between those two 

extremes of fortune. 

 

Gross and his co-authors estimate that 36% of all those sentenced to death between 1973 and 2004 

– some 2,675 people – were taken off death row after doubts about their convictions were raised. 

But they were then put on new sentences, usually life without parole, that mean they will almost 

certainly die in prison. 

 

The study concludes chillingly that “the great majority of innocent defendants who are convicted 

of capital murder in the United States are neither executed nor exonerated. They are sentenced, or 

resentenced to prison for life, and then forgotten”. 

 

Gross said that this explains the 200 or so missing people highlighted by his study – men and 

women who are innocent and yet have not been exonerated. In most cases, they have probably 

been moved off death row. 

 

Because they are no longer under the threat of execution, they are no longer treated as priorities 

within the criminal justice system. They can no longer draw upon the help of experienced legal 

teams, and they may not be entitled to appeals. As a result, their chances of clearing their names 

plummet. 

 

“The best efforts of the judicial system are only devoted to prisoners when they face execution,” 

Gross said. “In many cases when people are released from death row, little or nothing is done to 

deal with the equally bad injustice they now face – that they will spend the rest of their lives in 

prison for a crime they didn’t commit.” 
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Important Legal Vocabulary 
 

Term Definition Example 

 
Capital Case 

  

 
Ineffective 

  

 
Aggravating Factor 

  

 
Mitigating Factor 

  

 
Prejudice 

  

 
Deficient 

  

 
Objectively 

Reasonable 
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