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MEMORANDUM  
  
TO:         Room Coordinators, Judges, and Mentors  
FROM:   NJ LEEP Staff  
DATE:    November 22, 2019  
RE:          Guidance in working with NJ LEEP students and judging Debate One: Equal     
                 Protection – Affirmative Action 
 ________________________________________________________________________________________________   

 
SUMMARY OF THE FACT PATTERN 

 
Note: The full fact pattern is on pages 25-26 of the NJ LEEP 2019-2020 Constitutional Law Debate 
Student Manual. 
 
The state of Texabama always has been regarded as the heart of the South – especially in terms 
of race relations.  Until the late 1950s, public schools officially were segregated, zoning laws 
effectively created African American and white residential areas in most cities, poll taxes and 
so-called literacy tests prevented most black residents from voting, and no minority ever had 
held any significant or appointed position in Texabama’s state government.   
 
One of the strongholds of discrimination, the federally funded State University of Texabama 
(“SUT”) repealed its “whites only” admission policy in 1959 and, instead, instituted the 
“personal reference” requirement the following year.   
 
Still in place today, the requirement necessitates that individuals seeking admission include a 
recommendation from either an SUT alumnus or high-ranking state official in their 
applications; those unable to do so are categorically rejected. 
 
Even in the years since the repeal of the “whites only” policy, however, few minorities have 
applied to SUT and even fewer have gained admittance.  Indeed, minorities constituted three 
percent of the school’s student body in 1996 but accounted for thirty five percent of the state’s 
population during that same year. 
 
SUT created the Diversity Commitment Program (“DCP”) in 1997 to attract more minority 
students.  In particular, SUT implemented this program to assist racial minorities, such as 
African Americans and Latinos who traditionally have born the brunt of discrimination, in 
obtaining admission to the University.   



   
 

 
 

 
The university’s official application pamphlet states that DCP’s aim is to “adopt a holistic 
approach to admitting students of diverse backgrounds to the university to create the most 
productive learning environment possible through diversity of opinion in the classroom.”   
That pamphlet notes that “the university is committed to redressing the negative effects of past 
racial discrimination” as well.   
 
Because of the DCP, SUT increased the percentage of minority students enrolled from six 
percent in 2000 to 14 percent in 2013.   
 
Beginning in the year 2000, SUT waived the personal reference requirement for minority 
applicants.  This decision stemmed from a 1999 study in which SUT faculty identified the 
correlation between the policy and low minority enrollment at SUT.  Those faculty members 
posited that historical discrimination in Texabama has kept families of racial minorities from 
attaining high levels of education, which, in turn, has hindered minority applicants’ access to 
SUT alumni and high-ranking state officials.  
 
While SUT does not admit a set number of minority applicants, administrators aim to have 
minority students represent at least 10 percent of each incoming class.  Admissions officers 
review the applications of those who apply through the DCP as part of the general admissions 
pool.  SUT, evaluating each candidate’s overall individual contribution, likewise uses 
identification as a racial minority in one’s application as a “plus factor.”   
 
Two students who attend the same Texabama High School applied to SUT.  Aiden, whose father 
is a high-ranking city government official, is an African American student and child of two SUT 
alumni.  Active in theatre and student government, Aiden applied through the DCP.  He has a B+ 
average and a 1950 SAT score and was admitted.   
 
In contrast, Justin, a Caucasian student who grew up speaking Italian instead of English at 
home, is a first generation American, and is the first person in his immigrant family to apply to 
college, applied to the SUT with an A- average and 2000 combined SAT score.  A talented 
musician and very involved in his school’s performing arts program, Justin is on a full need-
based scholarship at Texabama Preparatory.  Justin was unable to obtain a personal 
recommendation and was rejected.  
 

 
OUTLINE FOR ORAL AND WRITTEN ARGUMENTS 

 
Note: One possible iteration of an NJ LEEP student debater’s argument outline is below.  Students 
may deviate from this outline and still debate convincingly; however, all students’ arguments 
should flow logically.   
 
Students will attempt to answer the overarching question of whether the State University of 
Texabama’s (“SUT’s”) Diversity Commitment Program (“DCP”) violates Justin Kieber’s 
rights under the Equal Protection Clause of the Fourteenth Amendment.  Because the DCP 
is an affirmative action program that creates suspect racial classifications, students will focus 
on whether the program passes each element of the strict scrutiny standard of review.  
 



   
 

 
 

I. DOES SUT HAVE A COMPELLING INTEREST IN IMPLEMENTING THE DCP?  
 

A. Arguments for Petitioner: 
1. SUT does not have a compelling interest in promoting diversity of opinion in 

the classroom; instead, SUT only seeks to engage in racial balancing. 
a. The Diversity Commitment Program was created specifically to 

attract minority students, rather than to recruit – and encourage the 
exchange of - diverse opinions.  

2. SUT does not have a compelling interest in remedying past discrimination; 
the effects of any past discrimination are not ongoing, and the identified 
targets of the discrimination are not specifically identified.  

a.  Not ongoing  
i. Like Jefferson County schools’ achievement of unitary status 

in Parents Involved in Cmty. Schs., SUT already has taken 
substantial steps to address its history of discrimination.  SUT 
has done so via repealing the 1959 “whites only” policy.  

b. Not specific 
i. There is not sufficient evidence that SUT’s policies specifically 

aim to remedy discrimination against SUT minority applicants 
(in contrast to remedying general societal discrimination 
against minorities); to emphasize this point, students may 
reference the general, state-wide discrimination that occurred 
prior to the late 1950s. 

3. The Court should never recognize the remedying of past discrimination as a 
compelling interest.  

i. Hopwood was the only case in which a court recognized 
remedying of past discrimination as a compelling interest; 
however, Hopwood only is persuasive – rather than binding – 
precedent for the Supreme Court of the United States.  The 
Court should not disregard decisions like Croson and Parents 
Involved in Cmty. Schs. by weighing anomalous lower court 
opinions like Hopwood too heavily.  
 

B. Arguments for Respondent:  
1. SUT has a compelling interest in implementing the program to promote 

diversity of opinion in the classroom (an interest espoused in Grutter).  
a. According to the university application pamphlet, the DCP aims “to 

admit … students of diverse backgrounds … to create the most 
productive learning environment possible through diversity of 
opinion in the classroom.” 

1. SUT has a compelling interest in implementing the DCP to remedy the 
ongoing effects of pervasive past discrimination specific to SUT 
minority enrollment. 

a. The SUT pamphlet notes that “the university is committed to 
redressing the negative effects of past racial discrimination” as well.   

b. Ongoing Effects – In Hopwood, the court suggests that remedying 
past discrimination might qualify as a compelling interest when the 
effects are ongoing.  (This point particularly stands out when 



   
 

 
 

contrasted with the Parents Involved Court’s holding that remedying 
past discrimination is not compelling after the discrimination has 
been addressed.)   
i. Even in the years since the repeal, few minorities have applied 

to SUT and even fewer have gained admittance.  Minorities 
constituted three percent of the school’s student body in 1996 
and six percent in 2000.  

ii. SUT faculty posited that historical discrimination in Texabama 
has kept families of racial minorities from attaining high levels 
of education, which, in turn, has hindered minority applicants’ 
access to SUT alumni and high-ranking state officials. 

c. Pervasive – In Hopwood, the court implies that remedying past 
discrimination might constitute a compelling interest when the 
discrimination has been pervasive.  

i. Texabama has always been the heart of the South in terms of 
race relations; segregation, zoning, discriminatory voting laws 
and minorities’ limited access to high-ranking political 
positions are further indices of such pervasive discrimination.  

d. Specific – In Croson, the Court suggests that Respondents must be 
specific when describing the targets of past discrimination. 
i. The State University of Texabama was a stronghold of 

discrimination, and it had a “whites only” policy until 1959.  
 

II. IS THE DCP IS NARROWLY TAILORED TO ACHIEVE SUT’S COMPELLING INTEREST?  
 

A. Arguments for Petitioner:  
1. The 10 percent goal might be construed as a quota and is 

suggestive of the fact that SUT admissions does not make as much 
of an individualized assessment as in Grutter. 

2. Just like there were race-neutral devices available in Croson to 
accomplish the identified interest, there are race-neutral 
alternatives to achieving the goal of making higher education 
accessible in this case. For instance, SUT could have removed the 
reference requirement for all students rather than only for 
minority applicants.  
 

B. Arguments for Respondent:  
1.   SUT does not accept a set number of minority applicants.  
2.   DCP applicants are evaluated in an individualized manner as part 

of the general admissions pool.  The SUT admissions committee 
takes a holistic view of applicants.  

3.    The admissions committee considers minority status to be a plus 
factor – in contrast to adopting a mechanical and formulaic (ex.: 
point system) approach.  

4.    There are not race neutral alternatives for achieving SUT’s 
compelling interests.  

 



   
 

 
 

III. Public Policy Arguments  
 

A. Arguments for Petitioner:  
1. Adarand proposes that Courts take extensive precautions when 

reviewing any government-sanctioned race-based classification.  
It follows that Courts should be hesitant in allowing most race-
based classifications to pass strict scrutiny because of those 
groupings’ governmental endorsement(s).  

2. Peter Thiel and David Sacks argue that, in actuality, race-based 
preferences do not always remedy disadvantage but rather harm 
poor whites and Asian Americans.  
 

B. Arguments for Respondent:  
1. Caselaw, especially Grutter, dispels the notion that “strict in 

theory is fatal in fact.”  
2. Former President Lyndon B. Johnson argued that it is important 

to dismantle sources of systematic racism in addition to removing 
obviously oppressive barriers.   

 

 

CASES AND MATERIALS FOR DEBATE COMPETITION 
  

Note: There are five case excerpts included in the debate manual for this competition, found on 
pages 32-61 of the NJ LEEP 2019-2020 Constitutional Law Debate Student Manual.  Students 
should compare and contrast these cases with their own fact pattern.  The expectation is that 
students will mention at least three out of the five below cases in both their written brief and oral 
argument.  Please see the following summaries of the excerpts.  
  
I. Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). 

In this case, the United States Supreme Court held that the Richmond’s Minority Business 
Utilization Plan (“Plan”) was unconstitutional because it violated the Equal Protection Clause 
rights of the Fourteenth Amendment of the Croson Company, a white-owned business.   

The Court found that Richmond failed to demonstrate a compelling interest for enacting the 
Plan; indeed, the Court indicated that there was not evidence of past discrimination in the 
construction industry against some of the minority groups given preference.  Non-specific 
evidence of past societal discrimination cannot serve as the basis for racial preferences.  

Likewise, the Court found that the Plan was not narrowly tailored to achieve the goal of 
increasing the “accessibility of city contracting opportunities to small entrepreneurs.”  The 
Court explained that Richmond could have achieved this goal by instituting a policy that did not 
create suspect racial classifications.  

Petitioners: Petitioners will use this case to argue that the SUT program is not narrowly 
tailored.  Moreover, Petitioners will compare the interest in this case to their own, highlighting 



   
 

 
 

the fact that the past discrimination was societal rather than specific to SUT’s admissions 
process.  

Respondents: Respondents will distinguish this case’s conclusion that remedying past 
discrimination fails as a compelling interest because the SUT program is based on 
discrimination at SUT rather than societal discrimination.  Likewise, Respondents will argue 
that there were no applicable race-neutral devices to achieve their compelling interest(s). 

 
II. Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).  

Adarand held that all racial classifications, imposed by local, state, or federal government 
actors must be analyzed under strict scrutiny.  The Court remanded the case to the Court of 
Appeals for further proceedings consistent with its opinion.  

Petitioners and Respondents: Both parties may use this case for the public policy arguments 
for and against affirmative action.  

 

III.          Grutter v. Bollinger, 593 U.S. 306 (2003).  

In Grutter, the Court upheld the affirmative action admissions policy at the University of 
Michigan Law School.  The Court found that the Law School had a compelling interest in 
attaining a diverse student body, specifically for the purpose of fostering a diversity of opinion 
within the classroom. 

The Court reasoned that variation in both the lived experiences and resulting perspectives of 
the student body would lead to many educational benefits, including greater cross-racial 
understanding and livelier classroom discussion.  In turn, students would be better prepared 
for success in an increasingly diverse workforce.  

Moreover, the Court held that the policy was narrowly tailored because race was used in a 
flexible, non-mechanical way, and the school’s goal of attaining a “critical mass” of 

underrepresented minority students was not a quota.  

Petitioners:  Petitioners will use this case for its discussion of the illegal use of quotas and 

racial balancing.  Additionally, Petitioners will argue that Respondents’ compelling interest is 

not related to enhancing diversity of opinion in the classroom.  

Respondents: Respondents will use this case to support their argument that promoting 

diversity of opinion in higher education is a compelling state interest.  Respondents will 
analogize Grutter to the fact pattern to demonstrate why the DCP is narrowly tailored.  

 
IV. Parents Involved in Cmty. Schs. V. Seattle Sch. Dist. No. 1, 551 U.S. 701 (2007).  

 

In this case, the Court struck down Seattle’s public high school assignment plan, which used 

race as a “tie-breaker” to determine who would enroll in oversubscribed schools, along with 

Jefferson County, Kentucky’s high school assignment plan, which required nonmagnet schools 



   
 

 
 

to “maintain a minimum black enrollment of 15 percent and a maximum black enrollment of 50 

percent.”  Seattle had never operated segregated schools but used the tiebreaker to address the 
effects of racially identifiable housing patterns.  Jefferson County, Kentucky had achieved 

unitary status in 2000.    

Petitioners and Respondents: Both parties will use this case to discuss why remedying past 
discrimination was not found to be a compelling interest.  Petitioners will focus on similarities 

between this case and the fact pattern, while Respondents will emphasize differences. 

 
V. Hopwood v. Texas, 861 F. Supp. 551 (W.D. Tex. 1994). 

 

The Court held that remedying past discrimination was a compelling interest in this case.  

Specifically, the Court relied on the pervasive legacy of discrimination at the law school as 

justification for the affirmative action program.  It recognized that students do not arrive at the 

admissions office in a ”vacuum;” instead, those students are a product of the 16 years they 

previously spent in the public school system.  

Petitioners and Respondents:  This case is included as an example of remedying past 

discrimination as an example of a compelling state interest, and has since been overturned.  

Students will reference the Court’s reasoning in this area.  

 
ISSUES OF NOTE 

  
 I. Use of Fact Pattern  
  
Students should be encouraged to make creative arguments about the factual nuances of the 
case, but they should not assume that any facts other than those explicitly stated in the 
materials exist.  
 
 
 II. Closed Problem  
  
Students should not conduct legal research beyond what has been provided in the 2019-2020 
Constitutional Law Debate Manual.  Therefore, students should not reference any subsequent 
changes to the law ( which is “frozen” for the purposes of NJ LEEP) that are not mentioned 
explicitly in the debate materials.  
 

 


